STATE OF INDIANA IN THE DELAWARE CIRCUIT COURT 1

COUNTY OF DELAWARE 2010 TERM
CAUSE NO: 18C01-0904-CM-0001
STATE OF INDIANA SPECIAL JUDGE: JAY TONEY
RANDOLPH CIRCUIT COURT e
DELAWAE eIAcT Boun
VS. DELAWARE CCONTY R,
CHRIS HIATT APR 2.0 2010

MOTION TO DISMISS INDICTMENT %%%DGE '

Comes now the defendant Chris Hiatt, by council Michael J. Alexander, and moves to
dismiss the indictment in this case pursuant to Indiana Rules of Criminal Procedure: Rule
3; and states as follows:

1. On April 17,2009 a Grand Jury was convened by order of this Court at the
request of and conducted by the Prosecutor Mark R. McKinney.

2. The Prosecutor called two witness before said Grand Jury, Steven Craycraft
(County Clerk — election board secretary) and Rhonda Eckerty (Treasure of
Citizens of Delaware County for Property Tax Repeal, Inc.)

3. That same day the Grand Jury then returned this indictment.

4. Said indictment is defective and should be dismissed for the following
reasons:

A. Prosecutor Mark R. McKinney falsely advised the Grand Jury that
“technically, under Indiana Law if you’re going to charge a group or a
corporation or an organization, you charge the president.” (GJ page 4,
L 6-9)

Mark R. McKinney also advised the Grand Jury “You’ve all heard
about the corporate misdeeds and how it’s the CEO that always ends
up in trouble under federal law. It works the same way in Indiana.
You go after the head of the corporation.” (GJ page 4 L 10-14)

This is but one example (see memorandum attached).

5. As aresult of the “legal advise” of Mark R. McKinney the Grand Jury
returned the indictment against the defendant without any probable cause to
believe that he did the acts or was acting outside the scope of his function as



an officer of the corporation, and in fact indicted him for the acts of the
corporation.

6. This case should be dismissed for Prosecutorial misconduct by Mark R.
McKinney.

7. The indictment charges the wrong “person” under the law of the State of
Indiana.

8. The indictment charges a Class A misdemeanor under IC 3-9-2.5 and 3-14-1-3
and as applied in this case these statutes are unconstitutially vague

Wherefore the defendant moves the Court to dismiss this indictment and for all other
relief just and proper in the premises.

Respectfully sub itted,

/ / %/4/(

/' Michatl J. A¥éxander 2355-18

CERTIFICATE OF SERVICE

I hereby certify that a copy of the forgoing has been served upon the Del. Co. Prosecutor

on or before the date of filing herein.
2 Kfcha(el 1. Alexander 2355-18




STATE OF INDIANA IN THE DELAWARE CIRCUIT COURT 1

COUNTY OF DELAWARE 2010 TERM
CAUSE NO: 18C01-0904-CM-0001

SPECIAL JUDGE: JAY TONEY
STATE OF INDIANA
VS.

CHRIS HIATT

Memorandum in Support of Motion to Dismiss

The law of Indiana is and has been since at least 1898 that a
corporation may be charged and convicted of a crime. Paragon Paper
Company V. The State, 49 N. E. 600 (1898). The law remains the same
today:

35-41-2-3Liability of a corporation, limited liability company,
partnership or unincorporated association.

(a) A corporation, limited liability company, partnership, or
unincorporated association may be prosecuted for any
offense; it may be convicted of an offense only if it is
proved that the offense was committed by its agent
acting within the scope of his authority.

(b)Recovery of a fine, costs, or forfeiture from a
corporation, limited liability company, partnership, or
unincorporated association is limited to the property of
the corporation, limited liability company, partnership,
unincorporated association.

3-14-1-3 Circulation or Publication of anonymous campaign material
Sec 3 An individual, an organization or a committee that
circulates or publishes material in an election without the



statement required under IC 3-9-3-2.5 commits a Class
a misdemeanor.

3-5-2-34 "Organization"
Sec 34. "organization" means a person that is not an
individual. The term includes a business firm or
corporation, a limited liability company, a labor
organization, a religious organization, a political club, a
trustee, a receiver, or any other type of association or
group of individuals. (bold face added)

In addition to the misadvise of law set out in the motion to dismiss,
given by Mr. McKinney, he also affirmed the commits of Steve Craycraft
who he led through lengthy testimony about the law (as if he were an expert
~on law). Including for example the following: “Once they purchased that
and they began supporting candidates through that advertisement, they were
no longer considered a corporation.” (GJ P 12 L 6-9) He also allowed
Craycraft to testify to hearsay about the opinions of another attorney who he
said represents the State Election Commission, and possibly another un-
hamed attorney for the state. (GJ P12 L 23).

Mr. McKinney, as the legal adviser of the Grand Jury, ihdorses the
testimony as to the election board having the authority to make such
determinations. (GJ P 13 L 9-15)

Mr. McKinney then leads the witness through a legal opinion of

whether or not the statute (3-9-3-2.5-(d) has been violated without bothering
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to establish what it actually says and further has the witness testify to the

legislative intent behind the statute. (GJ P14-17) The statute is as follows:
IC 3-9-3-2.5(d) A communication described in subsection (b) must
contain a disclaimer that appears and is presented in a clear and
conspicuous manner to give the reader or observed adequate
notice of the identity of persons who paid for and, when required
who authorized the communication. A disclaimer does not comply
with this section if the disclaimer is difficult to read or if the
placement of the disclaimer is easily overlooked. (bold face added)
This statute is unconstitutionally vague and ambiguous as being

applied in this case.

The void for vagueness doctrine requires that a penal statute  define
the criminal offense with sufficient definiteness that ordinary people can
understand what conduct is prohibited and in a manner that does not
encourage arbitrary and discriminatory enforcement. There must be
something in a criminal statute to indicate where the line is to be drawn

between trivial and substantial things so that erratic arrest and convictions

for trivial acts and omissions will not occur. Brown v. State 848 N>E> 2d

699 (2006).

As being applied in this case this statute does not define
the offense as required.

The bottom line is it requires the person placing the ad clearly states

the name of the "person" who paid for the ad but does not require the use of



any particular language. It would seem the ad that is at issue meets this

requirement. Can anyone who reads the ad doubt that the corporation paid

for and authorized the aid? I don't think anyone would be in doubt about it.

Unfortunately the Grand Jury was told by the exchange between the witness

(Craycraft) and McKinney that the law required the ad to disclose who had

made a contribution to the corporation providihg the funds they used for the
ad. (GJP15L 10-25 & P16 L 1-6).(set forth below)

Q. Now this ad at the top clearly says Citizens of Delaware County
for Property Tax Repeal, but it doesn't indicate who actually paid for the ad
does it?

A. No: it does not.

Q. It doesn't say if it was any of the candidates or their committees

who contributed to this, whether it was actually the CDCPTR that paid for it,

- whether it was some individual contributors that paid for it. It doesn't
indicate, does it?

A. No, it does not.

Q. Why is that important? Why is it important that there is some kind
of disclaimer contained within an advertisement like this?

A. Because the public needs to know who actually is financing things
such as this. That could have been paid for by somebody from another state.
It could be paid for by anybody. And during the election time, people need
to know who is financing candidates, who is financing programs. It just. ..
it makes people accountable for what they're doing.



See also (GJ P 20L8-25,P 21 L 1-25,P 22,23 24,25 and 26 L 1-18)
Where in summary, Craycaft, "answers" questions by the Grand Jurors -
telling them what the law requires the ad to state: including "who is
ﬁnancing all of this organization....".

None of thelabove is required by the statute. VA corporation or for that
mater any committee or group can place and ad and if they are the person
who pays they are not required to have a diéclaimer stating who donated to
the committee or the group. The Grand Jury, however, was never advised
about the actual requirements of the statute; only McKinney's opinion of its
purpose and the implication that non compliance with that opinion was a
crime; and was committed by the CEO and not the corporation.

Indiana laW is clear that an officer of a Corporation is not criminally
liable for the acts of the corporation.

The Grand Jury was without any evidence of individual action by
Chris Hiatt. The decision to run an advertisement was made by the board of
the cbrporation. The money was sent by the treasurer of the corporation.
There was no one piecn of evidence that even inferred that any action was

taken by Chris Hiatt that could possibly be outside his authorized agency for

and on behalf of the corporation.



McKinney as prosécutor and Legal Advisor to the Grand Jury has a
duty and responsibility to advise them on the law not on the opinions of
Craycraft or himself. He should have at least read the statute under which he
asked the defendant be indicted. . This indictment is severely flawed,
obtained by misleading the Grand Jurors, and engaging in prosecutorial
misconduct. The indictment was obtained for vindictive reasons and
through deliberately and intentionally misleading the Jurors about the law.

If not intentional it was grossly negligent. It should be dismissed.

WHEREFORE, counsel prays that the indictment be dismissed

and for all other relief just and proper in the premises.

Respectfully submitted,
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing has been served upon the
Delaware County Prosecutor on or before the date ofﬁlﬁherein.

Michael J. Alexafider 2355-18




STATE OF INDIANA ) - IN THE DELAWARE CIRCUIT COURT #3

) SS. 2009 TERM .
COUNTY OF DELAWARE ) CAUSE NO. 18 C03-0904-CM- £ [
STATE OF INDIANA )
) INDICTMENT FOR
) Violation of Indiana Election Law
VS. ) I.C. 3-9-3-2.5 and 3-14-1-3
) A CLASS A MISDEMEANOR
CHRIS HIATT ) '
SS # xxx-xx-1096 )
'D.0.B. x/xx/1952 )

BE IT REMEMBERED, that the Delaware County Grand Jury, upon their oath or
affirmation, do present that: _

On or about the 3™ day of November, 2008, in Delaware County, State of Indiana, Chris
Hiatt, President of the Citizens of Delaware County For Property Tax Repeal did knowingly
make an expenditure for the purpose of financing communications expressly advocating the
election or defeat of a clearly identified candidate, through a newspaper, without the required
disclaimer and without noting whether the candidates had authorized the communication,
contrary to the form of the statutes in such cases made and provided by 1.C. 3-9-3-2.5 and 3-14-1-

3, and against the peace and dignity of the State of Indiana.

Approved by me:

Mark R/ McKlnney
Prosecuting Attorn
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223 Ind. 606, *; 63 N.E.2d 699, **;
1945 Ind. LEXIS 151, ***

Golden Guernsey Farms, Inc. v. State of Indiana
Nos. 28,052, 28,053
Supreme Court of Indiana

223 Ind. 606; 63 N.E.2d 699; 1945 Ind. LEXIS 151

December 3, 1945, Filed

PRIOR HISTORY: [***1] From the Marion Criminal Court; Harvey B. Hartsock, Special
Judge.

Golden Guernsey Farms, Inc., was convicted under two affidavits charging sale of adulterated
milk with intent to defraud, and it appealed.

DISPOSITION: Affirmed.

CASE SUMMARY:

PROCEDURAL POSTURE: Defendant sought review of the decision of the Marion Criminal
Court (Indiana), which convicted defendant under two affidavits charging sale of
adulterated milk with intent to defraud. The appeals involved two of three cases
prosecuted upon affidavit against defendant and certain individuals, tried together before
a special judge.

OVERVIEW: Defendant contended that a corporation may not be prosecuted for either
offense. The penalty section, Ind. Stat. Ann. § 35-1233 provided that any person who
violated the Act shall be guilty, and obviously included a corporation. Since defendant's
whole argument was based upon a misconception of the effect of the 1881 Act, now Ind.
Stat. Ann, § 9-2403, it followed that there was no merit to its contention that there was
error in overruling the motion to quash. The remaining question attempted to be
presented was the sufficiency of the evidence to sustain the trial court's finding. There was
much additional evidence tending to show that these were not two isolated instances of
adulteration that might have been accidental. The practices of the corporation with
reference to the "standardizing" of milk by adding water instead of skimmed milk were
shown by the testimony of defendant's former employees. The guilty knowledge and
intent to defraud or mislead, required to sustain the second count, were adequately
shown.\,‘A contrary finding by the trial judge would have been hard to explain.

OUTCOME: The court affirmed the judgments of the trial court.

CORE TERMS: milk, prosecuted, adulterated, sub-section, intent to defraud, new trial,
assigned, mislead, food, guilty knowledge, criminal intent, assignment of error,
obstructing, convicted, admitting, highway, stream, intrastate commerce, homogenized
milk’, unlawfully, overruling, waived, bottle, dairy, fine

https://www.lexis.com/research/retrieve? m=e31242f01713eadf0de15b3ed77cfe88& bro... 4/18/2010
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LEXISNEXIS(R) HEADNOTES

Governments > Agriculture & Food > Federal Food, Drug & Cosmetic Act

Governments > Agriculture & Food > Product Quality

Transportation Law > Intrastate Commerce

HNI % The Uniform Indiana Food, Drug and Cosmetic Act, Ind. Stat. Ann. § 35-1228
(1933) prohibits the sale in intrastate commerce of any food that is adulterated.
Ind. Stat. Ann. § 35-1231(a) (1933). The penalties are prescribed in Ind. Stat.
Ann. § 35-1233. Ind. Stat. Ann. § 35-1233(a) makes the mere sale a
misdemeanor with penalty of imprisonment or a fine of not less than $ 10.00 nor
more than $ 1,000.00. Ind. Stat. Ann. § 35-1233(b) provides that where the sale
is made "with intent to defraud or mislead” the fine may be as high as $ 2,000.00.

Criminal Law & Procedure > Jurisdiction & Venue > Jurisdiction

Criminal Law & Procedure > Scienter > General Intent

Governments > Agriculture & Food > Product Quality

HN23 A corporation may be convicted of crimes involving a criminal intent.

Criminal Law & Procedure > Jurisdiction & Venue > Jurisdiction ;
HN3 % Ind. Stat. Ann. § 35-1230(e) provides that the term "person" includes mdlwdual
partnership, corporation and association.

Criminal Law & Procedure > Scienter > Knowledge

Evidence > Procedural Considerations > Exclusion & Preservation by Prosecutor

HN4 4 Where either motive, intent or guilty knowledge is involved such evidence is
admissible.

COUNSEL: Rockford & Rockford, of Indianapolis, for appellant.

James A. Emmert, Attorney General, and Frank E. Coughlin, First Assistant Attorney General,
for the State.

JUDGES: Richman, J.

OPINION BY: RICHMAN

OPINION

[*608] [**700] These appeals involve two of three cases prosecuted upon affidavit
against appellant and certain individuals, tried together before a special judge, a jury having
been waived. One of the cases was dismissed and in the two in which appeals have been
taken the individual defendants were discharged at the conclusion of the State’s evidence.

In No. 28052 appellant was charged in two counts with having sold adulterated milk to Otto
T. Law. In No. 28053 the affidavit charged the sale of adulterated milk to the County of
Marion, Indiana, for use at the Marion County Tuberculosis Hospital, known as Sunnyside
Sanatorium. Otherwise the affidavits in the two cases are identical. The appeals are briefed
as one and therefore one [***2] opinion will suffice.

Before arraignment appellant filed a motion to quash the affidavit, which was overruled, and
this ruling is assigned as error. Later a motion to strike out portions of each count of the
affidavit was sustained. Upon appellant's refusal to plead the court entered for it a plea of not

gUI!;,y
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The first count of the affidavit, as it stood after the motion to strike had been sustained,
charges that appeilant "unlawfully” sold

"In intrastate commerce an article of adulterated food for human consumption,
to-wit: milk, as a dairy product, commonly known as 'homogenized milk' to which
had been added water as a substitute in part for said milk . . . so as to increase
its bulk and reduce its quality and strength and make it appear better and of
greater value than it actually was . . . ."

[*609] The second count characterizes the sale as "unlawfully, knowingly and feloniously”
made "with intent to defraud and mislead" the purchaser.

Appellant was found guilty on each count in each affidavit and fined "$ 500.00 and costs on
each separate affidavit."@ A motion for new trial was filed and overruled and error is
assigned on the ruling.

The prosecution [***3] is pursuant to the Uniform Indiana Food, Drug and Cosmetic Act,
ch. 38 of the Acts of 1939, found in 7 Burns' 1933 (Supp.), beginning at § 35-1228. It M
¥prohibits

"The sale in intrastate commerce [**701] of any food . . . that is adulterated .
..." §35-1231(a), Burns' 1933 (Supp.).

The penailties are prescribed in § 35-1233. Sub-section (a) thereof makes the mere sale a
misdemeanor with penalty of imprisonment "or a fine of not less than $ 10.00 nor more than
$ 1,000.00 . .. ."@ The first count of each affidavit is based upon this sub-section. The
second count is based upon sub-section (b), which provides that where the sale is made
"with intent to defraud or mislead" the fine may be as high as $ 2,000.00.

Appellant contends that a corporation may not be prosecuted for either offense. The idea
that a corporation is not indictable is said to have originated with Lord Holt. See 13 Am.
Jur. Corporations, § 1132. But this concept has long since been abandoned. #¥2%A
corporation may be convicted of crimes involving a criminal intent. See State v. Salisbury
Ice & Fuel Co. (1914), 166 N. C. 366, 81 S. E. 737, Ann. Cas. 1916 C 456, with case note
collecting [***4] the authorities and citing, on p. 465, Commonwealth v. Graustein (1911),
209 Mass. 38, 95 N. E. 97, a prosecution for [¥610] selling adulterated milk. There it
appeared that criminal intent was not necessary to create the offense, but in numerous other
cases cited in the note, where intent was an element of the crime, convictions of
corporations were sustained.

But appellant seems to think the rule is different in Indiana. Its argument is based on the
following cases: State v. the Pres't and Direc'rs of the Ohio and Mississippi R. R. Co. (1864),
23 Ind. 362; State v. Sullivan County Agricultural Society (1895), 14 Ind. App. 369, 42 N. E.
963; Paragon Paper Co. v. State (1898), 19 Ind. App. 314, 49 N. E. 600; State v. Terre
Haute Brewing Co. (1917), 186 Ind. 248, 115 N. E. 772; State v. Fairbanks (1917), 187 Ind.
648, 115 N. E. 769. The earliest of these opinions was written at a time when Lord Holt's idea
was prevalent and contains dicta indicating the same view. But the case may bé put on
another ground which will also explain the other cases cited. It was a prosecution for
obstructing a highway. The statute was directed against [¥**5] persons. Since our criminal
law is entirely statutory and the word "person" does not necessarily include a corporation,
the court did not believe that the statute should be extended by implication to include
corporations, notwithstanding a section of the Civil Code which defined "persons" as
including "bodies politic and corporate."@ Later a statute was enacted, now § 9-2403, Burns'
1942 Replacement, which provides that

https://www.lexis.com/research/retrieve? m=e31242f01713eadf0de15b3ed77cfe88& bro... 4/18/2010
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"Corporations may be prosecuted, by indictment or affidavit, for erecting,
continuing or mamtalnmg a public nuisance, or for obstructlng a public hlghway
or havigable stream."

It seems first to have appeared in the Criminal Code of 1881, Acts 1881, p. 173, § 319. All
the later cases relied upon by appellant refer to this section. The Paragon [*611] case was
a prosecution for polluting a stream, based upon a statute which did not purport to apply to
cororations but it was contended that the section quoted, supra, was applicable. The court
held otherwise. This case, however, has been cited as holding that a corporation as such
can not be prosecuted for a criminal offense except as provided in this section. This is
expressly declared [***6] in State v. Fairbanks, supra. It is quite true, as stated in State v.
Terre Haute Brewing Co., supra, that

"As applied to corporations, the rule in this State is that they may be indicted
only when the legislature has specifically so provided."

The legislature did so specifically provide, as to certain offenses, in the quoted section. At
that time, 1881, and also in 1898 when the Paragon opinion was written, there may have
been no other statute creating an offense for which a corporation could be prosecuted. But
the legislature was free to create other statutory offenses and expressly provide in the
statutes creating them that a corporation, as well as an individual, might be convicted for
their violation. This is exactly what was done in the statute under which appeilant herein is
prosecuted.$

In § 35-1230, which contains the definitions applying to the 1939 Act, sub-section (e)
provides that

HN3%F"The term 'person’ includes individual, partnership, corporation and
association."

The penalty section, § 35-1233, which provides that any person who violates the Act shall be .
guilty, and so forth, obviously therefore includes a corporation. Since [***7] appellant's.
whole argument is based upon a misconception of the effect of the 1881 Act, now § 9-2403,
[*¥612] supra, it follows that there is no merit to its contention that there was error in
overruling the motion to quash.

There is a separate assignment of error in overruling appellant's motion. to discharge, which
is included also as a specification in its motion for new trial. But [**702] the motion is not
set out in the brief, nor are we directed to any argument or authority on the question. It is
therefore waived.

In No. 28052 there is a separate assignment of error "in admitting into evidence appellee's
Exhibits 7 and 8," and No. 28053 "in admitting into evidence appellee's Exhibits 8 and 13."@
In each case also this assignment verbatim appears in the motion for new trial. These
assignments are insufficient to raise any question. Errors in admission of evidence may be
assigned only in a motion for new trial and no question is presented for review if the motion
fails to state the grounds of objection to the evidence. Brown v. State (1939), 216 Ind. 106,
23 N. E. (2d) 267; Kimmick v. Linn (1940), 217 Ind. 485, 29 N. E. (2d) 207; Wise v.
Curdes [***8] (1942), 219 Ind. 606, 40 N. E. (2d) 122; McKee v. Mutual Life Ins. Co. of
New York (1943), 222 Ind. 10, 51 N. E. (2d) 474. It is not even shown by the "concise
statement of the record" in appellant’s brief that there were objections to the admission of
these exhibits or that they were admitted in evidence. See Rule 2-17(e).

The remaining question attempted to be presented is the sufficiency of the evidence to
sustain the court's finding. On that subject appellant has only two points, both irrelevant, one

https ://Www.lexis.com/research/retrieve?_m=e3 124201713eadf0de15b3ed77cfe88& bro... 4/18/2010
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to the effect that the burden of proof does not shift in a criminal case and the other
attempting to apply the doctrine of reasonable doubt to consideration of the case upon
appeal. Brown v. State (1941), 219 Ind. 21, 36 N. E. [*613] (2d) 759. Appellant does not
point out in its Propositions, Points and Authorities in what respects it thinks the evidence is
insufficient. This is required by Rule 2-17(f). In that part of its brief designated as
"Argument," it is said:

"There is no evidence that during the month of January, 1943, the appellant sold
any milk to anyone to which it or anyone in its employ or anyone on its behalf,
added any water."

Generalities [***9] of this nature do not serve the purpose of informing the court as to the
particular issues upon which there was no proof. There, so far as this opinion is concerned,

- we might let the matter rest, for an appellant is not entitied to a discussion of a question
which he has failed properly to present.

But aided by an excellent brief in behalf of appellee, we are able, without much effort, to add
a resume of the evidence which sustains every essential part of the State's case.

The fact of appellant's incorporation was proved. During January, 1943, under a contract with
Marion County appellant sold and delivered all the milk used in the Sunnyside Sanatorium.
The patients complained of its quality and refused to use it, objecting that it was thin, blue
and had a sour taste. The superintendent and medical director on January 13, 1943, took a
bottle of homogenized milk from the refrigerator in one of the wards and had it analyzed by
the State Board of Health. The analysis showed that approximately 15% of water had been
added to the milk. Another sample bottle was purchased at the dairy January 18, 1943, by
Otto T. Law, an investigator of the State Board of Health, and its analysis [***10] showed
approximately 9% of added water. This was sufficient to establish guilt under the first count
of each affidavit.

[*614] There was much additional evidence tending to show that these were not two
isolated instances of adulteration that might have been accidental. The practices of the
corporation with reference to the "standardizing" of milk by adding water instead of
skimmed milk were shown by the testimony of appellant’'s former employees. An inspection
was made by the State Board of Health shortly after the purchases to determine whether
there were leaks in appellant's equipment whereby water might get into the milk accidentally
and none was found. If, as appellant contends, evidence of other offenses was introduced, its
brief shows no objection thereto and appellee says that there was none. "N¥FWhere either
motive, intent or guilty knowledge is involved such evidence is admissible. Anderson v.
State (1941), 218 Ind. 299, 32 N, E. (2d) 705; Shneider v. State (1942), 220 Ind. 28, 40 N.
E. (2d) 322. Having carefully read all the evidence we are satisfied that the guilty knowledge
and intent to defraud or mislead, required to sustain the second count, were [**%*11]
adequately shown. A contrary finding by the trial judge would have been hard to explain.

Judgments affirmed.
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848 N.E.2d 699, *; 2006 Ind. App. LEXIS 1067, **
RICHARD BROWN, Appellant-Defendant, vs. STATE OF INDIANA, Appellee-Plaintiff.
@ No. 49A05-0506-CR-321
COURT OF APPEALS OF INDIANA, FIFTH DISTRICT

848 N.E.2d 699; 2006 Ind. App. LEXIS 1067

June 7, 2006, Decided
: June 7, 2006, Filed

i

“%UB§;E@T‘E§ENT HISTORY: As Corrected June 12, 2006.

Rehearing granted by Brown v, State, 2006 Ind. App. LEXIS 2382 (Ind. Ct. App., Nov. 13,
2006)

On rehearing at, Reaffirmed Brown v. State, 856 N.E.2d 739, 2006 Ind. App. LEXIS 2332
(Ind. Ct. App., 2006)

Superseded by Brown v. State, 2007 Ind. LEXIS 477 (Ind., June 22, 2007)

DISPOSITION: Affirmed in part, reversed in part, and remanded.

CASE SUMMARY:

PROCEDURAL POSTURE: The Marion Superior Court (Indiana) denied defendant's
motion for a mistrial and entered final judgments of conviction on three findings of guilt
the jury made regarding criminal confinement charges the State filed against him. Prior
to doing so, the trial court merged three findings of guilt on identity deception charges
against him into the criminal confinement counts. Defendant appealed.

OVERVIEW: Defendant was charged with three counts of class D felony criminal
confinement and three counts of class D felony identity deception after three separate
incidents in which he called three different restaurants pretending to be a radio disc jockey
from a specific radio station running a contest in which a restaurant employee would go to
defendant’'s house where the employee would undress in return for winning a prize. At
defendant's jury trial, one of the victims identified him by stating that defendant was
wearing a "jail armband." The trial court denied defendant's mistrial motion. Defendant
was convicted on all charges. Before entering the convictions, the trial court merged the
identity deception into the criminal confinement counts and convicted defendant only on
the criminal confinement counts. The trial court also imposed a $400 jury fee. On appeal,
the appellate court found the mistrial motion was properly denied, the criminal /
confinement statute was unconstitutionally vague as applied to defendant, the identity
deception statute was not unconstitutionally vague as applied to him, and the imposition
of a $400 jury fee exceeded the trial court's $2 statutory authority.

OUTCOME: The appellate court reversed defendant's judgments of conviction and
sentence for criminal confinement, affirmed the guilty verdicts for identity deception, and
remanded the case to the trial court for further proceedings.

CORE TERMS: deception, confinement, jail, radio, bracelet, mistrial, contest, waived,
identifying information, unconstitutionally vague, enticement, door, radio station,
knowingly, dictionary, reasonable doubt, wear, constitutional challenges, jury fee, ordinary
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intelligence, clothing, jurors, wearing, defraud, felony, notice, t-shirt, defense counsel,
identification, prosecutor

LEXISNEXIS(R) HEADNOTES

Criminal Law & Procedure > Trials > Motions for Mistrial

Criminal Law & Procedure > Appeals > Reversibie Errors > Jury Instructions

Criminal Law & Procedure > Appeals > Standards of Review > Abuse of Discretion >

Mistrial '

Evidemce > Inferences & Presumptions > Presumptions

HN1¥ Whether to grant or deny a motion for mistrial is a decision left to the sound

~discretion of the trial court. A reviewing court will reverse the trial court's ruling

only upon an abuse of that discretion. It affords the trial court such deference on
appeal because the trial court is in the best position to evaluate the relevant
circumstances of an event and its impact on the jury. To prevail on appeal from
the denial of a motion for mistrial, the defendant must demonstrate the statement
or conduct in question was so prejudicial and inflammatory that he was placed in
a position of grave peril to which he should not have been subjected. Reviewing
courts determine the gravity of the peril based upon the probable persuasive
effect of the misconduct on the jury's decision rather than upon the degree of
impropriety of the conduct. A mistrial is an extreme sanction warranted only when
no other cure can be expected to rectify the situation. Reversible error is seldom
found when the trial court has admonished the jury to disregard a statement
made during the proceedings because a timely and accurate admonition to the
jury is presumed to sufficiently protect a defendant's rights and remove any error
created by the objectionable statement.

Criminal Law & Procedure > Trials > Defendant's Rights > Right to Fair Trial

Evidence > Inferences & Presumptions > Presumptions

HN2 ¥ The presumption of innocence, although not articulated in the constitution, is a
basic component of a fair trial under the system of criminal justice. The right to a
fair trial is a fundamental liberty secured by the Fourteenth Amendment.

Criminal Law & Procedure > Trials > Defendant's Rights > General Overview

Criminal Law & Procedure > Jury Instructions > Cautionary Instructions

Evidence > Inferences & Presumptions > Presumptions

HN3 3 A timely and accurate admonition to the jury is presumed to sufficiently protect a
defendant's rights and remove any error created by an objectionable statement.

Criminal Law & Procedure > Trials > Motions for Mistrial _

Criminal Law & Procedure > Appeals > Standards of Review > General Overview

HN4 3 A reviewing court will not reverse a trial court's denial of a motion for mistrial
unless the defendant demonstrates that he was placed in a position of grave peril
to which he should not have been subjected.

Constitutional Law > Bill of Rights > Fundamental Rights > Procedural Due Process >

Scope of Protection

Evidence > Procedural Considerations > Objections & Offers of Proof > Objections

HN5% The State cannot, consistently with the Fourteenth Amendment, compel an
accused to stand trial before a jury while dressed in identifiable prison clothes.
However, the failure to object to being tried in prison clothes negates the
compulsion necessary to establish a constitutional violation.

Criminal Law & Procedure > Accusatory Instruments > Dismissal > General Overview
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Criminal Law & Procedure > Accusatory Instruments > Indictments > General Overview
HN6 ¥ See Ind. Code § 35-34-1-4.

Criminal Law & Procedure > Accusatory Instruments > Dismissal > General Overview
Criminal Law & Procedure > Accusatory Instruments > Indictments > General Overview
HN7 # See Ind. Code § 35-34-1-6.

Constitutional Law > The Judiciary > Case or Controversy > Constitutionality of Legisiation

> General Overview

Criminal Law & Procedure > Accusatory Instruments > Dismissal > General Overview

Criminal Law & Procedure > Accusatory Instruments > Indictments > General Overview

Criminal Law & Procedure > Appeals > Reviewability > Waiver > General Overview

HN8 3 Generally, a challenge to the constitutionality of a criminal statute must be raised
by a motion to dismiss prior to trial, and the failure to do so waives the issue on
appeal. Ind. Code § 35-34-1-4; Ind. Code § 35-34-1-6.

Criminal Law & Procedure > Criminal Offenses > Crimes Against Persons > False
Imprisonment > General Overview

Criminal Law & Procedure > Criminal Offenses > Crimes Against Persons > False
Imprisonment > Elements

HNM9 % See Ind. Code § 35-42-3-3.

Constitutional Law > The Judiciary > Case or Controversy > Constitutionality of Legislation

> General Overview ‘

Criminal Law & Procedure > Appeals > Standards of Review > De Novo Review > General

Overview

HN10 % Whether a statute is constitutional is a question of law that a reviewing court
reviews de novo.

Constitutional Law > The Judiciary > Case or Controversy > Constitutionality of Legislation
> General Overview
Constitutional Law > The Judiciary > Case or Controversy > Constitutionality of Legislation
> Presumptions
Governments > Legislation > Vagueness
HN11 % When considering the constitutionality of a statute, a reviewing court begins with
the presumption of constitutional validity, and, therefore, the party challenging
the statute labors under a heavy burden to show that the statute is
unconstitutional. All reasonable doubts must be resolved in favor of the statute's
constitutionality. A statute will not be found unconstitutionally vague if ‘
individuals of ordinary intelligence would comprehend it adequately to inform
them of the proscribed conduct. The statute need only inform the individual of
the generally proscribed conduct and need not list with exactitude each item of
prohibited conduct. A statute will only be found to be void for vagueness if it is
vague as applied to the precise facts and circumstances of each case. Finally, a
statute is not necessarily vague even if a party can demonstrate that the
legislature could have provided more precise language.

Governments > Legislation > Vagueness

HN12Z ¥ The void for vagueness doctrine requires that a penal statute define the criminal
offense with sufficient definiteness that ordinary people can understand what
conduct is prohibited and in a manner that does not encourage arbitrary and
discriminatory enforcement. There must be something in a criminal statute to
indicate where the line is to be drawn between trivial and substantial things so
that erratic arrests and convictions for trivial acts and omissions will not occur.
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Sﬂgfnal Law'& Procedure > Criminal Offenses > Fraud > General Overview
2 Fraud is (1)_ a deception deliberately practiced in order to secure unfair or
unlawful gain, (2) a piece of trickery: a trick, (3)(a) one that defrauds; a cheat
(b) one who assumes a false pose, such as an impostor. To entice mee,ms to ,

attract by arousing hope or desire, or to |
0 , ure. Remove
place or position occupied. miealts fo move from a

Sg;:mal Law_& Prqcedure > Criminal Offenses > Fraud > General Overview
2 Fraud is defined as a knowing misrepresentation of the truth or concealment of a
material fact to induce another to act to his or her detriment. A lie is merely to
tell_ an untruth. Enticement is the act or an instance of wrongfully soliciting or
Iqung a person to do something. A promise is a person's assurance that the
person will or will not do something.

Criminal Law & Procedure > Criminal Offenses > Fraud > False Pretenses > General
Overview

Criminal Law & Procedure > Criminal Offenses > Fraud > False Pretenses > Elements
HN15% See Ind. Code § 35-43-5-3.5.

Criminal Law & Procedure > Criminal Offenses > Fraud > False Pretenses > General

Overview

Criminal Law & Procedure > Criminal Offenses > Fraud > False Pretenses > Elements

HN16% "Identifying information" has been defined as information that identifies an
individual, including an individual's (1) name, address, date of birth, place of
employment, employer identification number, mother's maiden name, Social
Security number, or any identification number issued by a governmental entity.
Ind. Code § 35-43-5-1(h).

Criminal Law & Procedure > Criminal Offenses > Fraud > False Pretenses > General

Overview
Criminal Law & Procedure > Criminal Offenses > Fraud > False Pretenses > Elements

HN17 % "Person,"” means "a human being, corporation, limited liability company,
partnership, unincorporated association, or governmental entity." Ind. Code §

35-41-1-22. ‘

Criminal Law & Procedure > Appeals > Standards of Review > Substantial Evidence >

General Overview

HN18% A reviewing court's standard of review for sufficiency claims dictates tha't a
reviewing court does not reweigh evidence or assess the credibility of witnesses.
Rather, a reviewing court looks to the evidence and reasonable inferencgs drawn
therefrom that support the verdict and will affirm the conviction if there is
probative evidence from which a reasonable jury could have found the defendant

guilty beyond a reasonable doubt.

Criminal Law & Procedure > Trials > Defendant's Rights > Right to Jury Trial > General

Overview ' ' '
HN19% In Indiana, criminal defendants are guaranteed the right to a trial py jury
through Ind. Const. art. I, § 13 and the Sixth Amendment to the United States

Constitution.

Criminal Law & Procedure > Juries & Jurors > General Overview

Governments > Courts > Authority to Adjudicate _
HN20 3% Without statutory authority, a trial court has no power to assess jury costs.
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Criminal Law & Pr. i
ocedure > Juries & Juror i
s > General
Governments > Courts > Clerks of Court overview

HN214 See Ind. Code § 33-37-5-19(a).

COUNSEL: FOR APPELLANT: JOEL M. SCHUMM, Indianapolis, Indiana.

FOR APPELLEE: STEVE CARTER, Attorne i
’ y General of Indiana:
Attorney General, Indianapolis, Indiana. ; JODI KATHRYN STEIN, Deputy

JUDGES: CRONE, Judge. FRIEDLANDER, J., and MAY, J., concur.

OPINION BY: CRONE

OPINION

[¥702] OPINION - FOR PUBLICATION

CRONE, Judge

Case Summary

Richard Brown a‘ppeals his convictions and sentence for three counts of class D felony

criminal confinement and his guilty verdicts for three counts of class D felony identity
deception. * We affirm in part, reverse in part, and remand.

FOOTNOTES

1 We held oral argument in Indianapolis on April 25, 2006. We thank counsel for their
presentations.

Issues

Brown raises nine issues, which we reorder and restate as the following six:

I. Whether the trial court-abused its discretion in denying his motion for mistrial;
II. [**2] Whether he waived his constitutional challenges;

III. Whether the criminal confinement statute, Indiana Code Section 35-42-3-3,
is unconstitutionally vague as applied to him;

IV. Whether the identity deception statute, Indiana Code Section 35-43-5-3.5, is
unconstitutionally vague as applied to him;

V. Whether t‘he evidence is sufficient to support the guilty verdicts for identity
deception; and

VI. Whether the trial court violated his statutory and constitutional due process
rights by imposing a $ 400 jury fee.
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Facts and Procedural History

an ' : ; .
A.I—Gil. p;ﬁ;stuiiclslgg‘];?ii‘]occugint to give him a't-shirt in exchange for A.H.'s clothes. Brown told
A o ot Some tesk[ __3] helped to bring food to bribe the [*703] person, and that
conée ould. e to take a he_detector test the following day to see whether he folllowed the
st Instructions. A.H. believed that Brown was a radio disc jockey and that the contest

was legitimate because Bro " AT
ato3 wn sounded "very fast, very excited" like a radio personality. Id.

A.H. left the restaurant with a sandwich and drove to the Fletc

knocked;on_'l the front door, and Brown answered. A.H. explainer:ietrhﬁvggrlljtee:tdgr:gsgsécéHérown
thg sandwich. Brown suggested that A.H. drive to the back of the house so that the
neighbors would not see him undress. A.H. did so, and Brown let him in the house through
the back door. A.H. went to an adjacent room and took off his waiter's uniform while Brown
Watched from approximately four feet away. Brown gave A.H. a torn t-shirt, and he wrapped
it around his waist like a beach towel and left, I

On July 29, 2004, at approximately 6:00 a.m., Brown called a Steak 'n Shake restaurant and

spoke with J.M., a college freshman employed as a waiter. Brown told J.M. that he was from

Radio Now and that the station was holding a "dare contest," in which the contestant could

win a [¥*4] new car of his choosing. Id. at 88. The dare was-to trade his clothing for a t-

shirt with the person at 1731 Fletcher Avenue, who knew about the contest, within the next

hour. Afterward, J.M. would talk about the experience on the radio. J.M. agreed to enter the
~ contest and drove to 1731 Fletcher Avenue.

J.M. rang the front door bell. When Brown answered, J.M. asked him if he knew anything
about the contest. Brown said that he did not, but that his wife had entered Radio Now
contests. J.M. explained the contest. Brown agreed to help, invited J.M. in, and gave him a
child-sized t-shirt. J.M. asked Brown if he could go into a restroom to change. Brown replied,
"No, that's all right. I'll see you anyway. It's not like I get off on that sort of thing." Id. at 94.
.M. started to unbutton his shirt but stopped when he saw Brown staring at him. He asked
Brown to turn around. Brown turned slightly, but J.M. could see his profile. He also noticed

that Brown's hand was shaking.

The situation made J.M. nervous. He asked Brown where his wife was. Brown told J.M. that
he and his wife were not currently together. He also told J.M. that he should leave through
the back door so that the [**5] neighbors would not see him. J.M. felt anxious and turned
to open the door, but it was locked. He quickly unbolted the door and ran to his car. J.M,
turned on Radio Now and heard about an incident that sounded similar to what he had just
experienced. J.M. called the phone number broadcast by Radio Now and spoke to a police

officer who happened to be at the radio station.

Around 6:30 that same morning, Brown called a McDonald's restaurant and spoke to M.C,, a
thirty-one-year-old cashier. Brown told M.C. that he was "Scott Ross" from Radio Now and
invited M.C. to enter the "Summer dare to be wild contest” and win a Dodge Viper or any car
up to $ 50,000, or elect a cash option of $ 50,000. Id. at 113. To win, M.C. had to go to 1731
Fletcher Avenue, "a randomly picked address,” within the next forty-five minutes and
persuade the occupant to give him a t-shirt in exchange for all his clothing. Id. at 131. Then,
M.C. should wait by his phone for Radio Now to call and confirm that he had completed the
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At the sentencing hearing on May 31, 2005, the prosecutor an
' ¢ ' ' d the attorney gen

g(ils?ao”r"lggedt otoralfiiggvstlﬁesmn}zt;orgqség':ﬁ titztg ne;rguec{ thzt-zt tBr0\l/vn waived his conysgtut?c;ﬁgl claims

] ; an . ISS prior to trial. However, the trial court declined
to find that Brown's constitutional claims were waived as i i Hted.
Fhe dpuble jeopardy motion and denied the other two motl;on:lsn.q?'ll}llé Ilt]igl tgloatjr(t:onli:atrgg?jnttﬁg
ldent.ItY deception counts into the criminal confinement counts and entered judgment of
conviction only on the latter. Appellant's App. at 12, 179. The trial court sentenced
Brown [*¥*10] to an.aggregate eight-year sentence, with five years executed and three
years su_spended or on probation. In addition, over Brown's objection, the trial court imposed
a $ 400 jury trial fee but waived it after finding that Brown was indigent. Brown now appeals.

Discussion and Decision
I. Motion for Mistrial

Broadly stated, Brown asserts that the trial court erred in denying his motion for mistrial. He
bases this claim of error on his assertion that he was compelled to wear the jail bracelet in
violation of the Fourteenth Amendment. Before addressing these assertions, we note that
Brown's first objection and motion for mistrial were premised on the witness's statement
identifying the jail bracelet. Only after the trial court denied Brown's motion for mistrial and
denied the State's offer to pay for replacing the jail bracelet did Brown object to having to
wear it because the witness had identified it. Given these particulars, we think that Brown's
two assertions, while interrelated, are actually two distinct claims and are more properly
dealt with separately. First, we consider whether the trial court abused its discretion in
denying Brown's motion for mistrial [**11] premised on the witness's statement identifying
the jail bracelet. Then, we address Brown's claim that he was compelled to wear the bracelet

in. violation of the Fourteenth Amendment.

In reviewing Brown's claim that the trial court erred in denying his motion for mistrial, we are
governed by the following standard of review:

HNIg

Whether to grant or deny a motion for mistrial is a decision left to the sound
discretion of the trial court. We will reverse the trial court's ruling only upon an
abuse of that discretion. We afford the trial court such deference on appeal
because the trial court is in the best position to evaluate the relevant
circumstances of an event and its impact on the jury. To prevail on appeal from
the denial of a motion for mistrial, the appellant must demonstrate the statemgnt
or conduct in question was so prejudicial and inflammatory that he was placed in
a position of grave peril to which he should not have been subjected. We
determine the gravity of the peril based upon the probable persuasive effect c?f
the misconduct on the jury's decision rather than upon the degree of impropriety

of the conduct.

[*706] A mistrial is an extreme sanction warranted only when no _
other [**12] cure can be expected to rectify the situation. Reversible error is
seldom found when the trial court has admonished the jury to disregard a
statement made during the proceedings because a timely and accurate
admonition to the jury is presumed to sufficiently protect a defendant's rights and
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remove any error created by the objectionable statement.

Alvies v. Stat |
ale, 795 N.E.2d 493, 506 (Ind. Ct. App. 2003) (citations omitted), trans. denied, 2

FOOTNOTES

2 In a footnote, Brown asserts that Indiana's standard "
squared" with that enunciated by the United States Suglfer;\g%v;:?t". Z;ﬂ:,tgilt'scg?n:: gg
n.17. In support, he cites Estelle v. Williams, 425 U.S. 501, 96 S. Ct. 1691, 48 L éd 2d
126 (1976), for the principle that "[t]he Supreme Court required the State ’to R
ggrsnonstrate the_ harmlessness of an error bfeyond a reasonablg doubt." Id. (citing Estelle,
U.S. at 512-13). We note that the principle he asserts (which can be found at 425
U.S. at 506) was not the holding of that case. In Estelle, the Supreme Court concluded
that there was no constitutional violation, and therefore it did not need to address
whether any reversible error was committed. However, in Chapman v. California, 386
U.S. 18, 87 S. Ct. 824, 17 L. Ed. 2d 705 (1968), which Brown cites in passing, the
Supreme Court held that "before a federal constitutional error can be held harmless, the
court must be able to declare a belief that it was harmless beyond a reasonable doubt."
Id. at 24. Inasmuch as Brown raised this issue in a footnote and did not provide a
thorough analysis for our review, he has waived this issue. See Ind. Appellate Rule 46(A)
(8)(a) ("The argument must contain the contentions of the appellant on the issues
presented, supported by cogent reasoning. Each contention must be supported by
citations to the authorities, statutes, and the Appendix or parts of the Record on Appeal
_relied on ...."); Davis v. State, 835 N.E.2d 1102, 1113 (Ind. Ct. App. 2005) ("A party
waives an issue where the party fails to develop a cogent argument or provide adequate
citation to authority and portions of the record."), trans. denied (2006). Consequently, we
do not address this issue. We note, however, that even if we applied the standard
advocated by Brown, we would conclude that under these particular circumstances, any
error that the trial court may have committed in denying Brown's motion for mistrial
based upon the identification of the jail bracelet was harmless beyond a reasonable

doubt.

[**13] Specifically, Brown claims that the presumption of innocence and the Fourteenth
Amendment to the United States Constitution were violated after M.C. pointed out that
Brown was wearing a jail identification bracelet. “N2%"The presumption of innocence,
although not articulated in the constitution, is a basic component of a fair trial under our
system of criminal justice." Estelle v. Williams, 425 U.S. 501, 503, 96 S. Ct. 1691, 48 L. Ed.
.2d 126 (1976). "The right to a fair trial is a fundamental liberty secured by the Fourteenth

Amendment." Id.

The State contends that Brown waived this claim by refusing the trial court's offer to give a
cautionary jury instruction and that he fails to articulate how an admonishment would not
have corrected the problem. We agree. #N¥F"[A] timely and accurate admonition to the jury
is presumed to sufficiently protect a defendant's rights and remove any error crea_tgd by th_e.
objectionable statement." Alvies, 795 N.E.2d at 506. Here, after the witness identified the jail
bracelet, defense counsel did not request an admonishment. Instead, he immediately moved
for a mistrial. Further, when the trial court offered him the option of a cautionary instruction,
he [**14] declined. Had defense counsel requested an admonishment, the trial cogrt would
have had the opportunity to admonish the jury and presumably cure any error. See id.

Waiver notwithstanding, Brown's claim must fail. “N¥%we will not reverse the trial court's
denial of a motion for mistrial [*707] unless the defendant demonstrates that “he; was
placed in a position of grave peril to which he should not have been subjected." Alvies, 795
N.E.2d at 506. Brown has not made that required demonstration here. The record reveals
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that defense counsel was not even sure if the jurors heard the witness’ jai
pracelet. Even if the jurors had heard the statement, the record is f:gl:arf;esntagcvshtgtl'tlgf ’gﬁlel
jury knew tl'_lat Brown had to wear it because he was incarcerated. Further, defense counsel
asked the trial court to keep the option of an admonishment open in the e\,/ent that it became
apparept that the jurors heard the reference to the "jail armband" and it was "on their
m_lnds. Tr.. at 125. Defense counsel's decision not to exercise that option suggests that he
(_:hd not pelleve that the reference to the jail bracelet had any significant influence on the
jurors. F|nal.ly, the jail [**15] bracelet did not resemble handcuffs or shackles, and we
therefore fail to see how its presence implied that Brown was dangerous. Accorélingly, we

co.nglyc;le that the trial court did not abuse its discretion in denying Brown's request for a
mistrial.

We now turn to Brown's claim that he was compelled to wear the jail bracelet in violation of
the Fourteenth Amendment. #¥5F"The State cannot, consistently with the Fourteenth
Amendment, compel an accused to stand trial before a jury while dressed in identifiable
prison clothes." French v. State, 778 N.E.2d 816, 821 (Ind. 2002) (citing Estelle, 425 U.S at
512). However, "[t]he failure to object to being tried in prison clothes negates the
compulsion necessary to establish a constitutional violation." Id. (citing Estelle, 425 U.S. at
512-13). The State asserts that Brown did not object to wearing the jail bracelet until M.C.
identified.it:at:trial, and therefore Brown has waived this issue. We agree.

The United States Supreme Court's ruling in Estelle, 425 U.S. 501, 96 S. Ct. 1691, 48 L. Ed.
2d 126, is relevant to this issue. In Estelle, the defendant appeared in clothing distinctly
marked as prison [*¥*16] issue. He made no objection to the trial court concerning his jail
attire before trial. The Supreme Court held that, "[n]othing in this record ... warrants a
conclusion that [defendant] was compelled to stand trial in jail garb or that there was
sufficient reason to excuse the failure to raise the issue before trial." Id. at 512.

Our supreme court followed Estelle's reasoning in French, 778 N.E.2d 816. There, the
defendant appeared at his habitual offender proceeding in bright orange clothing with the
word "jail" on the back. He failed to object to wearing the prison garb. Our supreme court
held: "if a defendant objects, it is error to require the defendant to appear-in jail garb at the
habitual offender phase. Here, however, there was no objection and the issue is not

preserved." Id. at 821.

Here, Brown failed to object to wearing the jail bracelet before trial. He did not object to the
requirement that he wear the bracelet until a witness identified it as jail clothing. For all
intents and purposes, Brown invited the error by failing to object in a timely manner.

Even if the trial court erred in overruling Brown's objection [**17] to wearing the jail
bracelet because it had been identified, we think any error was harmless beyond a
reasonable doubt. See Chapman v. California, 386 U.S. 18, 24, 87 S. Ct. 824, 17 L. Ed. 2d
705 (1968) (holding that "before a federal constitutional error can be held harmless, the
court must be able to declare a belief that it was harmless beyond a reasonable doubt."). We
reach this conclusion for the same reasons that we determined that the trial court did not
abuse its discretion in denying Brown's [*708] motion for mistrial: (1) defense counsel was
not even sure that the jurors heard the reference to the jail bracelet; (2) even if the jurors
heard the reference, the record is unclear as to whether the jurors knew why Brown was
wearing it; (3) defense counsel chose not to request a cautionary instruction indicating that
he did not think that the reference was significant; and (4) the jail bracelet does not

resemble handcuffs or shackles.

II. Waiver of Constitutional Issues

The State contends that Brown waived his claims challenging the constitutionqlity of th_e
criminal confinement and identity deception statutes by failing to raise them in a motion to
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dismiss prior to trial pursuant to Indiana Code Sections 35-34-1-4

Code Section 35-34-1-4 provides in pertinent part: [*¥18] and -6. Indiana

HNGZ

(a) The court may, upon motion of the d ismi
{ C ' efendant, dismiss the indj
information upon any of the following grounds: © indictment or

(1) The indictment or information or an . )
) y count thereof, i
under section 6 of this chapter. , 1 1S defective

(b) Except as otherwise provided, a motion under this section shall be made no
later than:

(1) twenty (20) days if the defendant is charged with a felony . . .
prior to the omnibus date. 4 motion made thereafter may be
summarily denied if based upon a ground specified in subdivision (a)
(1), (a)(2), (a)(3), (a)(4), or (a)(5) of this section. A motion to
dismiss based upon a ground specified in subdivision (a)(6), (a)(7),
(a)(8), (a)(9), (a)(10), or (a)(11) of this section may be made or
renewed at any time before or during trial. A motion to dismiss based
upon lack of jurisdiction over the subject matter may be made at any -
time.

(Emphases added.) Indiana Code Section 35-34-1-6 provides in relevant part that "/N7§"[a]n
indictment or information is defective when . . . the statute defining the offense is [**19]
unconstitutional or otherwise invalid.”

The State cites Adams v. State, 804 N.E.2d 1169 (Ind. Ct. App. 2004), to support its
argument that Brown waived his constitutional challenges. In Adams, a panel of this Court
concluded that the defendant's constitutional claim was waived because the defendant failed
to raise it in a motion to dismiss prior to trial. The Adams court relied on supreme court

precedent in reaching this decision:

HN&EGenerally, a challenge to the constitutionality of a criminal statute must be
raised by a motion to dismiss prior to trial, and the failure to do so waives the
issue on appeal. Ind. Code § 35-34-1-4; 1.C. § 35-34-1-6; Payne v. State, 484
N.E.2d 16, 18 (Ind. 1985); Smith v. State, 727 N.E.2d 763, 766 (Ind. Ct. App.
2000). Here, Adams failed to file a motion to dismiss, and he did not object to
the constitutionality of the statute at trial. As a result, Adams may not challenge
the constitutionality of the statute for the first time on appeal, and the issue is

waived.

Id. at 1172.

Brown argues that he has not waived his constitutional [**20] challenges because (1)
Indiana Code Section 35-34-1-4(b) permits a trial court to summarily deny an untimely
motion, and the trial court declined to exercise that discretion; and (2) the constitutionality
of a statute may be raised at any stage of the proceedings. In support of the latter, he cites
Vaughn v. State, 782 N.E.2d 417 (Ind. Ct. App. 2003), trans. denied. In Vaughn, the
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to Frlmlpal [*"fZ.IJ statutes by acknowledging that while the argument would normally b
waived, it may still be proper to address the argument.” Id. Further, the Vaughn court yoe
qu_oted our supreme court for the principle that "'the constitutionality of a statute may be
raised at_any stage of the proceeding including raising the issue sua sponte by this Court.'
Id. (quoting Morse v. State, 593 N.E.2d 194, 197 (Ind. 1992)). ' .

In reyiewing the parties' arguments, we first observe that this Court has applied the waiver
doctrine and declined to review a constitutional challenge on its merits ON many occasions.
See, e.g., Allen v, State, 798 N.E.2d 490, 502 (Ind. Ct. App. 2003); Wiggins v. State, 727
N.E.2d 1, 5 (Ind. Ct. App. 2000), trans. denied; Newton v. State, 456 N.E.2d 736, 739 (Ind.
Ct. App. 1983); Marchand v, State, 435 N.E.2d 284, 287 (Ind. Ct. App. 1982); Salrin v.
State, 419 N.E.2d 1351, 1354 (Ind. Ct. App. 1981). In other cases, both this Court and our
supreme court have addressed the merits of a constitutional challenge after recognizing that
the issue was waived. See, e.g., Payne v. State, 484 N.E.2d 16, 18 (Ind. 1985); [**22]
Rhinehardt v. State, 477 N.E.2d 89, 93 (Ind. 1985), criticized on other grounds by Stout v. .
State, 528 N.E.2d 476 (Ind. 1988); Szpunar v. State, 783 N.E.2d 1213, 1219 (Ind. Ct. App.
2003); Reed v. State, 720 N.E.2d 431, 433 (Ind. Ct. App. 1999), trans. denied (2000);
Vaillancourt v. State, 695 N.E.2d 606, 610 (Ind. Ct. App. 1998), trans. denied.

We think it proper to address Brown's claims on the merits. Unlike Adams, Brown raised his
constitutional claim before sentencing and not for the first time on appeal. The trial court
declined to find that Brown's claim was waived by its being untimely and considered the
claim on its merits. The accused had a fair opportunity to present the issue, the prosecutor
and attorney general both received notice and responded to the motion at the hearing, and
we have an adequate foundation for addressing the issue. We also think that this case, like
Vaughn, involves a unique set of facts, which demonstrates that certain terms used in the
statute to define criminal confinement are subject to widely varying interpretation. Thus,
this is a question of [**23] great public interest. Accordingly, we address the merits of
Brown's claims challenging the constitutionality of the criminal confinement statute.

III. Vagueness -- Criminal Confinement Statute

Brown contends that the criminal confinement statute, Indiana Code Section 35-42-3-3, is
unconstitutionally vague as applied to him, where he "merely lied about a radio contest that
led individuals to leave their workplace to go to his home." Appellant's Br. at 12. The
criminal confinement statute provides in relevant part: :

HNOT
(a) A person who knowingly or intentionally:
(1) confines another person without the other person's consent; or

(2) removes another person, by fraud, enticement, force, or threat of
force, from one (1) place to another;
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[ 7IOJ commits criminal confinement . , . 3 Class D felony

Ind. Code § 35-42-3-3. Brown w i
: . as charged with k i i
removing three men from their places of employmgrc:gvtlggti?/s’ l'?())/nireaUd ana/er enticement,

HN107= '
N10%Whether a Statute is constitutional is a
v. Moss-Dwyer, 686 N.E.2d 109, 110 (Ind. 1997). [**24]

HNIIZ When considerin ituti
g the constitutionality of a statute we begin wi
] . " . " ! e ln
Etraetsulirenf)attl)c;nsof cgnstltl:]tlonal validity, and therefore the party cl?allev:]lgtlijn;h‘fhe
r'S under a heavy burden to show that the statute js ituti |
_ unconstitu .
All reasonable doubts must be resolved in favor of the statute's constitutiortlg)l?t?/'.

A statute will only be found to be void for vagueness if it is vague as applied to
the precise facts and circumstances of each case. Finally, a statute is not
necessarily vague even if a party can demonstrate that the legislature could have
provided more precise language.

Szpunar, 783 N.E.2d at 1219 (citations and quotation marks omitted). #N12F"[TThe void for
vagueness doctrine requires that a penal statute define the criminal offense with sufficient
definiteness that ordinary people can understand what conduct is prohibited and [**25] in
a manner that does not encourage arbitrary and discriminatory enforcement.” Healthscript,
Inc. v. State, 770 N.E.2d 810, 815-16 (Ind. 2002). "[T]here must be something in a
criminal statute to indicate where the line is to be drawn between trivial and substantial
things so that erratic arrests and convictions for trivial acts and omissions will not occur."
State v. Downey, 476 N.E.2d 121, 123 (Ind. 1985). 3

FOOTNOTES

3 In Mclntosh v. State, 638 N.E.2d 1269 (Ind. Ct. App. 1994), trans. denied, this Court
rejected a vagueness challenge to the-criminal confinement statute. Brown contends, the
State does not dispute, and we agree, that McIntosh is inapposite. In that case, McIntosh
was involved in a conflict with his former girlfriend and her current boyfriend at her
residence. His former girlfriend, Ward, had taken her baby to her car, but the car would
not start. McIntosh grabbed the baby from the car and stated, "I have your kid by his feet
and [ am going to drop him on his head." Id. at 1271. Ward ran to a neighbor's home to
call the police. McIntosh and his wife drove to the neighbor's house, and McIntosh's wife
handed the baby to Ward. McIntosh was charged with and convicted of knowingly or _
intentionally removing the baby by fraud, enticement, force or threat of force, from one
place to another. On appeal, he argued that even if the jury had not believed his version
of the facts, i.e., that he was merely returning Ward's abandoned child to her, the jury
could not have convicted him under the statute. The McIntosh court rejected his
argument, concluding that the statute was "sufficiently specific that no person of ordinary
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intelligence would be misled into thinking that a person returning

its parent was committing eriminal confinement., " Id. at 1276-77an abandoned child to

[**26] The facts presented by the State to i
. establish that Brown knowingl by frau
enticement, removed three men from one place to another are that (1) Brgv\v/;} célleil ga?:ﬂd/or

remove -- are not defined by the statute, and thus the statute fails to provide adequate
pot_lce and does not establish minimal guidelines to govern law enforcement, prosecutors, and
Juries, Specifically, he argues that the statute does not provide notice to per’sons of ordin’ary
intelligence that devising a fake radio contest, in which persons drive themselves to
someone's house and no force is used to make them enter the home or prevent their exit,

constitutes criminal confinement.

In support of his argument, Brown directs our attention to [*¥*27] the definitions of the
terms -- fraud, enticement, and remove -- provided by a dictionary an ordinary person would
use. P¥13FFraud is "(1) A deception deliberately practiced in order to secure unfair or
unlawful gain. (2) A piece of trickery; a trick. (3)(a) One that defrauds; a cheat. (b) One who
assumes a false pose; an impostor." Dictionary.com, http://dictionary.reference.com/search?
q=fraud (last visited May 1, 2006). To entice means. "[t]o attract by arousing hope or desire;
lure: The promise of higher pay enticed me into the new job." Dictionary.com,
http:,//dj,ctiq_na_r,y,re,fe,ren,ce,.com/s__earc_h?q =entice (last visited May 1, 2006). Remove means
"[t]lo move from a place or position occupied: removed the cups from the table."
Dictionary.com, http://dictionary.reference.com/search?q=remove (last visited May 1, 2006).

The State argues that the statute's definition of criminal confinement distinguishes between
conduct that is trivial, such as a lie or promise, from conduct that is substantial, such as fraud
or enticement, and that Brown did not commit a trivial lie. In support of its argument, the
State relies upon Black's Law Dictionary. "N4FFraud is defined as "[a] knowing [**28]
misrepresentation of the truth or concealment of a material fact to induce another to act to
his or her detriment." BLACK'S LAW DICTIONARY 685 (8th ed. 2004). A lie is merely "[t]o tell
an untruth.” Id. at 940, Enticement is "[t]The act or an instance of wrongfully soliciting or
luring a person to do something." Id. at 573. A promise is "a person's assurance that the
person will or will not do something." Id. at 1249. :

We agree with Brown that the ordinary understanding of the terms fraud and enticement is so
broad that there is no discernible standard between lawful and unlawful conduct. * The same
is true with respect to the definitions in Black's Law Dictionary. In Black's definition of fraud,
the words "to act to his or her detriment" could have significantly different meanings to
different people. Likewise, the word "wrongfully," used in Black's definition of enticement, is
subject to a multitude of interpretations. By way of illustration, we note that many activities
frequently engaged in by members of society would constitute criminal confinement
pursuant to these terms. For example, asking a person to attend a quiet dinner that is
actually a surprise birthday [¥*29] party could constitute removal of a person by fraud or
enticement because some people do not enjoy surprise parties and might therefore think the
lie told to lure them to the party was wrongful. Also, a person participating in a dating service
who misrepresents themselves and successfully persuades another person to meet him or her
could be subject to a criminal confinement conviction. The person who was misled by the
[*712] misrepresentation might think that he or she had acted to his or her detriment.

hitps://www lexis.com/research/retrieve? m=d8de75d837ed89ac9f49ffe963e41bd2& bro... 4/18/2010



oY 4w UL LY

'FOOTNOTES

by Fhe Statute, Further, requiring an "evij
police, Prosecutors, ang Juries because

Second, the State's assertion i
_ ' on Is a misstat. i ' ' ;
Claimed that oo harasemen: stoure s d_ement of Klnngy s holding. In Kinney, the defendant
Was unconstitution + iNdiana Code Section 35-45-2-2 (Burns 1979 Re ]
Harasoms o Aapgr\;ziuv(\e/'hm rgéﬁvant part, the harassment Statute read ag followsP o

. ' . pe O, with intent to harass, anno .
(\;\g:ll'\ll no nt1.tent of legltm"'late communication (1) Makes a tele;’hgl::?e:—lrl? \?vﬂztt?lg g?rﬁgFabUt
concli:jS:th)Eaintshzezge]cifjgir?tf 5%. In rfejedctling the defendant's Constitutiona] challenge, we

ent required by the language of the statute, "t ,

otr ilarm =|?:lr:other person .but with no intent of legitimate communication,"’ prgvgi';aesc’j&tl'?ennoyl
Statute [**31] from being unconstitutionally vague. In reaching this conclusion, we stated:

". .. The Co.ur.t, indeed, has recognized that the requirement of a specific intent
to do a prohibited act may avoid those consequences to the accused which may
otherwise render a vague or indefinite statute’ invalid. The constitutional vice in

an offense, the nature of which the statute does not define and hence of which it
gives no warning. ... But where the punishment imposed is only for an act
knowingly done with the purpose of doing that which the statute prohibits, the
accused cannot be said to suffer from lack of warning or knowledge that the act

which he does is a violation of law."

Id. (quoting Screws v. United States, 325 U.S. 91, 101-102, 65 S. Ct. 1031, 89 L. Ed. 1495
(1945) (emphasis added). In other words, specific intent was expressly included as an
element of the harassment statute, and therefore the statute provided adequate notice of the

prohibited conduct.

Here, we note, the criminal confinement statute does not expressly require a speqific intent
as an element of the crime. Even under Black's definition [*¥*32] of fraud_ and enticement, a
specific intent is not included. The best that can be said is that fraud may imply a bad

motive, but enticement is completely devoid of such a factor.

We also think that Vaughn, 782 N.E.2d 417, is helpful in determining whether the crlmlpal
confinement statute is unconstitutionally vague. The Vaughn cogrt held the?lt the domestic
battery statute was unconstitutionally vague because "living as if a spouse” may be based on
many things, and therefore different people could interpret the laqguage dlﬁgrently. I?’. e_nt
419. Here, as in Vaughn, different people may interpret the undefined terms in the _crl_mlnal
confinement statute -- fraud and enticement -- differently. We conc]‘ude Fhat the crlmm.a_l

~ confinement statute does not provide notice to persons of ordinary lntelhgenccle that devising
a fake radio contest, in which persons drive themselves to some [*¥713] one's house and no

https://www.lexis.com/research/retrieve? m=d8de75d837ed892ae9f49ffe963e41 bd2& bro... 4/18/2010



rage 1/ o1 2Zu

(c) It is not a defense in a prosecution under subsection (a) that no person was
harmed or defrauded.

Ind. Code § 35-43-5-3.5 (emphases added). At the time of Brown's offenses, HN16
+"identifying information” was defined as "information that identifies an individual, including
an individual's: [**35] (1) name, address, date of birth, place of employment, employer
identification number, mother's maiden name, Social Security number, or any identification
number issued by a governmental entity[.]" Ind. Code § 35-43-5-1(h) (now 35-43-5-1(i))
(Emphasis added). We observe that the term "including” indicates that the list of identifying
information provided by the statute is not exclusive. ”’Vlr%f"Person,“ means "a human being,
corporation, limited liability company, partnership, unincorporated association, or
governmental entity." Ind. Code § 35-41-1-22.

of‘the statute as applied to the facts of this case creates an €normous potential for erratic
and arbitrary enforcement. Specifically, he claims that he was not aware of, nor did he use,
any "identifying information" as defined by [*714] Indiana Code Section 35-43-5-1(h). The
State argues that there is no ambiguity or risk of arbitrary enforcement in the identity
deception [**36] statute as applied to Brown and that he knew and used the unique
identifying information of a corporation and, in so doing, committed identity deception. We
agree with the State.: '

"Person” includes a corporation. I.C. § 35-41-1-22, "Radio Now" and "93.1" constitute
information that identifies an existing Indianapolis corporation. Brown knowingly used the
name and call number of the radio station without its consent to harm or defraud three men
by luring them to his home to undress in front of him as part of a fictitious radio contest.

Brown asserts that ordinary people associate identity deception with the misuse of credit
data. Even if that is true, it does not necessarily lead to the conclusion that the identity
deception statute applies only to the misuse of credit data and that ordinary people
understand it to be so limited. Brown also contends that the statute is so ambiguous that
persons dressing up as someone else on Halloween or providing a false name at a bar are
committing identity deception. We think that the statute is written in a manner that excludes
such conduct in that it requires the "intent to harm or defraud another person." I.C. § 35-43-
5-3.5 [**37] ; see Kinney, 404 N.E.2d at 51. Further, contrary to Brown's assertion, his
conduct is not comparable to that of a person dressing up in a Halloween costume. He was
not merely pretending to be a disc Jjockey for fun, he was purporting to be an agent of an
actual radio station by using its identifying information without its consent in order to lure
men to his house to undress in front of him. We conclude that the identity deception statute
is defined with sufficient definiteness to adequately inform persons of ordinary intelligence
that knowingly using the identifying information of a corporation, such as a radio station,
without its consent and with intent to harm or defraud another person constitutes identity
deception. We further conclude that it provides satisfactory guidelines to police, prosecutors,
and juries to avoid arbitrary and discriminatory enforcement. Accordingly, the identity
deception statute is not unconstitutionally vague as applied to Brown.

V. Sufficiency of the Evidence -- Identity Deception Verdict

Brown contends that there is insufficient evidence to support the jury's verdict that he is
guilty of three counts of identity deception. [**38] 7

HNIEEOur standard of review for sufficiency claims is well settled. We do not
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reweigh evidence or assess the credibility of witnesses. Rather, we look to the
evidence and reasonable inferences drawn therefrom that support the verdict and

O'Connell v. State, 742 N.E.2d 943, 949 (Ind. 2001) (citation omitted). To convict Brown as
charged, the State had to prove beyond a reasonable doubt that he knowingly used the
identifying information of another person without the other person's consent and with the
intent to (1) harm or defraud another person and/or (2) profess to be another person.

FOOTNOTES

7 While both Brown and the State refer to Brown's identity deception "convictions," the
trial court merged the identity deception counts with the criminal confinement counts
and did not enter judgment of conviction on the identity deception verdicts. Appellant's
App. at 12, 179.

[**39] [*715] The State presented evidence that Brown called each man and claimed to
be from "the 93.1 radio station” or "Radio Now." Brown contends that by simply claiming to
be an agent of Radio Now (93.1), he did not use "the identifying information” of another
"person,” as that term is used in the identity deception statute, and therefore the State failed
to prove either of these elements beyond a reasonable doubt. In particular, he contends that
"person” as used in the identity deception statute refers only to a human being and that he
never claimed to be another actual human being.

Brown concedes that Indiana Code Section 35-41-1-22 broadly defines "person” as a human
being, corporation, limited liability company, partnership, unincorporated association, or
governmental entity. Appellant's Br. at 36. However, he asserts that "person" must be
considered in conjunction with the definition of "identifying information." He correctly notes
that the definition of "identifying information" uses the word "individual” three times and
never makes reference to the word "person." He asserts that an “individual" in the context of
social security and credit card numbers equates [**¥40] only to a real person -- not a made-
up name or a real radio station. Therefore, according to Brown, "person” as it is used in the
identity deception statute must be limited to a human being. We disagree.

While the identity deception statute and the identifying information statute in effect at the
time Brown committed the crimes contain an unfortunate mixture of the terms "person" and
"individual,” we do not agree with Brown's conclusion that only a human being may be the
victim of identity deception. "Person" is used in the identity deception statute multiple times
in reference to the victim: "obtains, possesses, transfers, or uses the identifying information
of another person without the other person's consent . . . to profess to be another person . .
. It is not a defense . . . that no person was harmed or defrauded.” "Person" is
unambiguously defined to include a corporation under Title 35 of the Indiana Code, which
governs criminal law. I.C. § 35-41-1-22. 8 Brown's narrow interpretation of the statute
would render its language meaningless in that its multiple references to "person” would be
mere surplusage. As a practical matter, [**41] corporations require identity protection
for the same reasons that human beings do, to safeguard their privacy, financial security,
goodwill, reputation, etc. We see no evidence that the legislature excluded corporations, or
any of the other entities included within the definition of "person" in Indiana Code Section
35-41-1-22, from victimization under the identity deception statute.

FOOTNOTES
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& In fact, "person” is repeatedly defined throughout the Indiana Code to include
corporations. See Ind. Code § 22-2-2-3 (minimum wage law); Ind. Code § 16-18-2-274
(a) (health provisions); Ind. Code § 4-2-6-1(11) (ethics and conflicts of interest for state
officers); Ind. Code § 5-14-1.5-2(k) (public records and meetings); Ind. Code § 5-16-8-1
(steel procurement for public works); Ind. Code § 8-1-22.5-1(e) (utilities: gas pipeline
safety); Ind. Code § 8-21-3-1(12) (aeronautics: aircraft finance); Ind. Code § 9-13-2-124
(motor vehicles); Ind. Code § 13-29-1-2(p) (environment: low-level radioactive waste);
Ind. Code § 14-8-2-202(d) (natural resources department); Ind. Code § 22-9-1-3 (labor
and industrial safety: civil rights); Ind. Code § 22-12-1-18 (labor and industrial safety:
fire safety and building equipment). '

[**42] We now address Brown's contention that there was insufficient evidence that he
used "identifying information." As we previously observed, the list provided by Indiana Code
Section 35-43-5-1(h) is not exclusive. Radio Now is the station's name and 93.1 is the
station’s call number. [¥716] We think that the name and call number of a radio station are
its "identifying information." We conclude that there was sufficient evidence to support the
jury's verdict that Brown is guilty of three counts of identity deception. We therefore remand
so that the trial court may enter judgment of conviction thereon and resentence Brown as
appropriate. ¢

FOOTNOTES

9 Accordingly, we need not address Brown's claim that the sentence for identity deception
is unconstitutionally disproportionate as compared to the sentence for impersonation of a
public servant.

VI. Imposition of Jury Fee

Brown contends that the $ 400 jury fee violates both the Indiana Code and the Due Process
Clause of the state and federal constitutions. [**43] HNI9FIn Indiana, criminal defendants
are guaranteed the right to a trial by jury through Article 1, Section 13 of the Indiana
Constitution and the Sixth Amendment to the United States Constitution. Gooch v, State, 685
N.E.2d 152, 155 (Ind. Ct. App. 1997). '

Brown correctly-notes that we have held that *N20®without statutory authority, the trial court
has no power to assess jury costs. See id. at 155; Cranor v. State, 699 N.E.2d 284, 287 (Ind.
Ct. App. 1998). However, the legislature has now authorized such an assessment. Indiana
Code Section 33-37-5-19(a) provides, “N22$"The clerk shall collect a jury fee of two dollars
($ 2) in each action in which a defendant is found to have committed a crime, violated a
statute defining an infraction, or violated an ordinance of a municipal corporation." The
State concedes that the trial court's assessment of a $ 400 jury fee exceeded its statutory
authority. We therefore affirm the imposition of the jury fee but remand for entry of a two-
dollar jury fee. Upon remand, the trial court may reconsider whether to waive the fee based
on a determination of Brown's indigency.

Conclusion

[**44] In summary, the trial court did not abuse its discretion in denying Brown's motion
for mistrial. The criminal confinement statute is unconstitutionally vague as applied to
Brown, and we therefore reverse those convictions. The identity deception statute is not
unconstitutionally vague as applied to Brown. There was sufficient evidence to support
Brown's guilty verdicts for three counts of identity deception. We remand for judgment of
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conviction to be entered for the identity deception guilty verdicts and for resentencing.
Finally, the trial court had statutory authority to impose jury costs, but the $ 400 fee
exceeded its statutory authority of two doliars. Consequently, we remand for entry of a two-
dollar jury fee.

Affirmed in part, reversed in part, and remanded.

FRIEDLANDER, J., and MAY, J., concur.
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19 Ind. App. 314, *; 49 N.E. 600, **;
1898 Ind. App. LEXIS 37, ***

PARAGON PAPER COMPANY v. THE STATE.
No. 1,737.
COURT OF APPEALS OF INDIANA

19 Ind. App. 314; 49 N.E. 600; 1898 Ind. App. LEXIS 37

February 23, 1898, Filed
PRIOR HISTORY: [***1] From the Delaware Circuit Court.

DISPOSITION: Reversed.

CASE SUMMARY:

PROCEDURAL POSTURE: Defendant, a corporation that ran a paper mill, appealed the
judgment of the Delaware Circuit Court (Indiana), which entered a verdict of guilty and
fine against defendant for violation of Ind. Code Ann. § 2154 (1894), creating a public
nuisance. The trial court overruled defendant's motion to set aside and suppress the
summons and return, motion to quash the affidavit and information, and motion for a new

trial.

OVERVIEW: Defendant operated a paper mill that released offal and noxious smelis into a
river and the surrounding areas. The state prosecuted defendant under Ind. Code Ann. §
2154 (1894), for creating a public nuisance. The trial court found defendant guilty and
assessed a fine, On appeal, the court reversed the decision of the trial court. The court
held that defendant's motion to set aside and suppress the summons and return was
proper. An affidavit and an information are two separate entities. Defendant was only
entitled to the information. Only criminal statutes that specified that a corporation was
subjected thereto allowed prosecution of a corporation. Ind. Code Ann. § 2154(1894) did
not state that defendant could be prosecuted for polluting a waterway in the manner
charged in the affidavit, and a corporation was punishable for an act only when the act
charged amounted to a public nuisance. There was not enough in the affidavit to show
that defendant's factory itself was a nuisance, but the nuisance was the manner in which it
operated.

OUTCOME: The court reversed the decision of the trial court and held that defendant's
motion for a new trial should have been sustained.

CORE TERMS:. public nuisance, nuisance, river, factory, offensive, prosecuted, punished,
act charged, indictment, noxious, summons, pollution, noisome, comfort, smells, miles,
public highway, new trial, private nuisances, enumerated, injurious, stream, offal,
injuriously, indictable, exhalations, punishable, navigable, highway, declare

LEXISNEXIS(R) HEADNOTES
Civil Procedure > Counsel > General Overview
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Criminal Law & Procedure > Preliminary Proceedings > Entry of Pleas > Types > Not Guilty

Tax Law > State & Local Taxes > Income Tax > Corporations & Unincorporated

Associations > General Overview

HN1%1nd. Code Ann. § 1754 (1894) provides that a summons, together with a copy of
the indictment or information, shall be served and returned in the manner
provided for the service of summons upon such corporation in civil actions. The
position maintained by counsel derives its principal strength, perhaps, from the
concluding part of this section, which provides that, The corporation, on or
before the return day of a summons duly served, may appear by one of its
officers, or by counsel, and answer to the indictment or information by motion or
plea; and upon its failure to make such appearance and answer, the clerk shall
enter a plea of not guilty; and upon such appearance being made or plea
entered, the corporation shall be deemed, thenceforth, continuously present in
court until the case is finally disposed of. It is true that, if an affidavit is defective,
both the information and the affidavit must fall before a motion to quash; and, in
determining the sufficiency of the lnformatlon the court must look to both the
affidavit and information.

Criminal Law & Procedure > Accusatory Instruments > Informations > General Overview

Criminal Law & Procedure > Preliminary Proceedings > Entry of Pleas > Types > General

Overview

Legal Ethics > Professional Conduct > Illegal Conduct

HN2¢ Under the criminal code, an information is the official statement made to the court
by the prosecuting attorney, that a person has been guilty of some designated
felony or misdemeanor. It must be filted and signed by the prosecuting attorney,
and based upon the affidavit of some competent and reputable person. Ind. Code
Ann. § 1747 (1894). It must set forth the act charged as an offense. Ind. Code
Ann. § 1802 (1894). But the language used in various statutes makes it clear that
the words "affidavit" and "information" are not included in the word "information."
Thus, the affidavit and information may both be amended, and, when the affidavit
is amended, it shall be done before the defendant pleads, and be verified; but the
information may be amended at any time before or on the trial to conform to the
affidavit. Ind. Code Ann. § 1804 (1894). A defendant may move to quash an
information when it appears, upon the face thereof that the facts stated in the
information do not constitute a public offense, or that the information does not
state the offense with sufficient certainty. Ind. Code Ann. § 1828 (1894).

Governments > Local Governments > Ordinances & Regulations

Real Property Law > Torts > Nuisance > General Overview

Transportation Law > Water Transportation > Waterways

HN3 % Ind. Code Ann. § 2154 (1894) reads as follows: Whoever erects, continues, uses
or maintains any building, structure, or place for the exercise of any trade,
employment, or business, or for the keeping or feeding of any animal, which, by
occasioning noxious exhalations or noisome or offensive smells, becomes injurious
to the health, comfort or property of individuals or the public; or causes or suffers
any offal, filth or noisome substance to be collected or to remain in any place, to
the damage or prejudice of others or the public; or obstructs or impedes, without
legal authority, the passage of any navigable river, harbor or collection of waters;
or unlawfully diverts any stream. of water from its natural course or state, to the
injury of others; or obstructs or encumbers, by fences, buildings, structures, or
otherwise, any public grounds; or erects, continues, or maintains any obstruction
to the full use of property, so as to injure the property of another or essentially to
interfere with the comfortable enjoyment of life, shall be fined not more than five
hundred dollars nor less than ten dollars: Provided, That nothing in this section
shall prevent the board of trustees of towns and the common councils of cities,
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from enacting and enforcing such ordinances within their respective corporate
limits as they may deem necessary to protect the public health and comfort.

Criminal Law & Procedure > Criminal Offenses > Miscellaneous Offenses > Nuisances >

Public Health Nuisances > Elements

Real Property Law > Torts > Nuisance > Types > Continuing Nuisance

Real Property Law > Torts > Nuisance > Types > Public Nuisance

HN4% Ind. Code Ann. § 1970 (1894) provides, that corporations may be prosecuted by
indictment or information, for erecting, continuing, or maintaining a public
nuisance, or for obstructing a public highway or a navigable stream, and that if
appellant was amenable to punishment for the acts charged it is by virtue of Ind.
Code Ann. § 2153 (1894), which provides that every person who shall erect, or
continue and maintain any public nuisance, to the injury of any part of the citizens
of this state, shall be fined not exceeding one hundred dollars.

Criminal Law & Procedure > Criminal Offenses > Miscellaneous Offenses > Nuisances >

Public Health Nuisances > Elements

Criminal Law & Procedure > Criminal Offenses > Property Crimes > General Overview

Real Property Law > Torts > Nuisance > Types > Public Nuisance

HN5% Tt is only by virtue of Ind. Code Ann. § 1970 (1894) that a corporation is liable
for a criminal prosecution. Ind. Code Ann. § 290 (1894) provides that whatever is
injurious to health, or indecent, or offensive to the senses, or an obstruction to
the free use of property, so as essentially to interfere with the comfortable
enjoyment of life or property, is a nuisance, and the subject of an action.

Criminal Law & Procedure > Criminal Offenses > stcellaneous Offenses > Nuisances >

Public Health Nuisances > General Overview

Real Property Law > .Torts > Nuisance > Types > Private Nuisance

Real Property Law > Torts > Nuisance > Types > Public Nuisance

HN64 A right to maintain a strictly private nuisance upon the land of another may be
acquired by prescription; but a right to maintain a public nuisance cannot be
acquired by prescription. If the injury were limited to an individual, it gave a
private right of action; if it affected the public, it was the subject of a public
prosecution.

Criminal Law & Procedure > Criminal Offenses > Miscellaneous Offenses > General

Overview

Criminal Law & Procedure > Criminal Offenses > Property Crimes > General Overview

HN7 % The offenses enumerated in Ind. Code Ann. § 2154 are public nuisances. Ind.
Code Ann. § 2154 is § 157 of an act, entitled "An act concerning public offenses
and their punishment."”

Criminal Law & Procedure > Criminal Offenses > Classifications > Misdemeanors

Criminal Law & Procedure > Criminal Offenses > Miscellaneous Offenses > Riot, Rout &

Unlawful Assembly > Elements

Governments > Legislation > Types of Statutes

HN8 % Crimes and misdemeanors shall be defined, and punishment therefor fixed by
statutes of this state and not otherwise. Ind. Code Ann. § 237 (1894). A crime is
the doing of that which a penal code forbids to be done or omitting to do what it
commands. A necessary part of the definition of every crime is the designation of
the author of the offense, upon whom the penalty is to be inflicted. It has been
held that the provision of the civil code that the word "person” shall extend to
bodies politic and corporate, does not apply to the criminal code. So that when a
criminal statute does not expressly apply to corporations it does not create an
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offense for which a corporation may be punished. And when a statute designates
an act of a corporation as a crime, and prescribes punishment therefor, it
creates a criminal offense which otherwise would not exist, and which can be
committed only by a corporation. So that the criminal offense which the statute
says may be committed by a corporation cannot be committed by an individual,
for the reason that one of its essential ingredients is that it be committed by a
corporation. '

Governments > Courts > Judicial Precedents

Governments > Legislation > Interpretation

Governments > Legislation > Types of Statutes

HN9 ¥ Penal statutes must be construed strictly, and that the legisiature, and not the
court, must define a crime and fix the punishment. The intention of the
‘legislature is to be collected from the words they employ. Where there is no
ambiguity in the words, there is no room for construction. The case must be a
strong one, indeed, which would justify a court in departing from the plain
meaning of the words, especially in a penal act, in search of an intention which
the words themselves did not suggest. To determine that a case is within the
intention -of a statute, its language must authorize us to say so. It would be
dangerous, indeed, to carry the principle, that a case which is within the reason or
mischief of a statute, is within its provisions, so far as to punish a crime not
enumerated in the statute, because it is of equal atrocity, or of kindred character,
with those which are enumerated. If this principle has ever been recognized in
expounding criminal law, it has been in cases of considerable irritation, which it
would be unsafe to consider as precedents forming a general rule for other cases.

Criminal Law & Procedure > Criminal Offenses > General Overview

Governments > Legislation > Interpretation

Governments > Legislation > Types of Statutes

HN10% Penal statutes must not be so strictly construed that the purpose of the
legislature will be defeated, but the words employed must be understood in the
sense in which the legislature obviously used them.

Criminal Law & Procedure > Criminal Offenses > Miscellaneous Offenses > Nuisances >
General Overview
Criminal Law & Procedure > Accusatory Instruments > Informations > General Overview
Real Property Law > Torts > Nuisance > Types > Public Nuisance
HN11¥ Maintaining a public nuisance is a crime, and the affidavit is not necessarily bad
because it might fail to come within the offenses set out in Ind. Code Ann. §
2154 (1894).

HEADNOTES

CRIMINAL LAW. -- Affidavit and Information. -- Corporations. -- Section 1754, Burns' R. S.
1894, requiring that in a criminal prosecution against a corporation a copy of the indictment
or information shall be served and returned with the summons, does not require service of
the affidavit upon which an information is based.

CRIMINAL LAW. -- Under What Statute a Corporation is Indictable for Maintaining Nuisance.
-- For maintaining a public nuisance a corporation is indictable only by virtue of section
1970, Burns' R. S. 1894, and upon conviction is amenable to punishment as provided in
section 2154, Burns’' R. S. 1894,

4/18/2010



Search - 100 Results - corporation guilty of crime Page 5 of 12

NUISANCE. -- Discharging Offal Into River. -- Corporation. -- Where a corporation by the
operation of a factory discharges offal into a river, so as to affect injuriously people along the
river, such corporation maintains a nuisance within the meaning of section 2153, Burns' R.
S. 1894.

COUNSEL: John Cantwell, S. W. Cantwell, L. B. Simmons, J. W. Ryan, W. A. Thompson, W,
H. H. Miller, J. B. Elam and F. Winter, for appellant. :

W. A. Ketcham, Attorney-General, Merrill Moores, J. A. Hindman, A. E. Dickey, W. M.
Aydelotte and Baker & Daniels, for State. , :

JUDGES: ROBINSON, C. J.

OPINION BY: ROBINSON

OPINION

[*315] [**600] ROBINSON, C. J.--Appellant, a corporation, was prosecuted by
affidavit and information for polluting the waters of the Mississinewa river with refuse from

its factory. A trial resulted in a verdict of guilty and a fine of five hundred dollars. The errors
assigned are the overruling of appellant's motion to set aside and suppress the summons and
return, its motions to quash the affidavit and information, and its motion for a new trial. A
summons and a copy of the information were served upon appellant. There was a special
appearance and motion by appellant to set aside the summons and copy of the information
and service thereof, which motion was overruled. It is argued by counsel that the term
information as used in section 1754, Burns' R. S. 1894, means the information and the
affidavit upon which it is based, and [***2] that appellant should have been served with a
copy of the information and the affidavit. “N*¥Section 1754, supra, provides that "Such
summons, together with a copy of the indictment or information, shall be served and

returned in the manner provided for the service of summons upon such corporation in civil
actions." The position maintained by counsel derives its principal strength, perhaps, from the
concluding part of this section, which provides that, "The corporation, on or before the
return day of a summons duly served, may appear by one of its officers, or by counsel, and
answer to the indictment or information by motion or plea; and upon its failure to make such
appearance and answer, the clerk shall enter a plea of 'not guilty’; and upon such
appearance being made or plea entered, the corporation shall be deemed, thenceforth,
continuously present in court until the case is finally disposed of." It is true that, if an
affidavit is defective, both the information and the affidavit must fall before a motion to
quash; and, in determining the [*316] sufficiency of the information, the court must look
to both the affidavit and information. #N2%FUnder the criminal code, an information [***3]

is the "official statement made to the court by the prosecuting attorney, that a person has
been guilty of some designated [¥*601] felony or misdemeanor. It must be filed and
signed by the prosecuting attorney, and based upon the affidavit of some competent and
reputable person." Section 1747, Burns' R. S. 1894. It must set forth the act charged as an
offense. Section 1802, Burns' R. S. 1894, But the language used in various statutes makes it
clear that the words "affidavit" and "information" are not included in the word "information.”
Thus, the affidavit and information may both be amended, and, when the affidavit is
amended, it shall be done before the defendant pleads, and be verified; but the information
may be amended at any time before or on the trial to conform to the affidavit. Section 1804,
Burns' R. S. 1894. A defendant may move to quash an information when it appears, upon the
face thereof that the facts stated in the information do not constitute a public offense, or that
the information does not state the offense with sufficient certainty. Section 1828, Burns' R.
S. 1894,
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2154, supra, and is amenable to the punishment therein provided, and that it is sufficiently
charged in the affidavit to bring the offense in question within the first and second clauses of
that section.

As appellant is not charged with having obstructed a public highway or a navigable [***8]
stream, the prosecution can be maintained only upon the ground that the acts charged
constitute [**602] a public nuisance. "M5%1t is only by virtue of section 1970, supra, that a
corporation is liable for a criminal prosecution. Section 290, Burns' R. S. 1894, provides

~ that "Whatever is injurious to health, or indecent, or offensive to the senses, or an
obstruction to the free use of property, so as essentially to interfere with the comfortable
enjoyment of life or property, is a nuisance, and the subject of an action." While the above
statute, in the definition of a "nuisance," has not indicated any distinction between public and
private nuisances, yet a distinction is made in the adjudged cases. Thus it has been held that
HN6Za right to maintain a strictly private nuisance upon the land of another may be acquired
by prescription; but a right to maintain a public nuisance cannot be acquired by prescription.
Sherlock v. Louisville, etc., R. W. Co. 115 Ind. 22, 17 N.E. 171. In State v. Taylor, 29 Ind.
517, it is held that our statute gives as accurate a definition of the term "nuisance" as
understood at common law as can be found elsewhere, and [***9] after quoting the statute
defining a nuisance the court said: "If the injury were limited to an individual, it gave a
private right of action; if it affected the public, it was the subject of a public prosecution.”

It is argued that the legislature has declared "N”%the [*320] offenses enumerated in
section 2154 to be public nuisances. Section 2154 is section 157 of an act, entitled "An act
concerning public offenses and their punishment." Immediately preceding section 157 in the
published acts of 1881 is the word "nuisances" in brackets, and at the left of the top of the
section, and on the margin of the page, are the words "public nuisance.” In the enrolled bill
on file in the office of the Secretary of State, following section 156 of the act, and
immediately preceding section 157, are the words, "Offenses against public health."
Immediately following these words is the word "nuisances.” Then follows section 157. While it
would be proper to look to such words in an act to aid in determining its meaning, yet, such
words so used, could not be held to declare that each of the offenses hamed is a nuisance.
All the section undertakes to do is to set out certain offenses and provide a [¥**10]
punishment, and it does not undertake to declare each of them to be a nuisance. Even if we
should admit that these words in the original act as passed by the General Assembly make
each of the offenses enumerated in section 157 a nuisance, yet there is nothing to indicate
which are public nuisances and which are private. In order to hold a corporation liable for
committing all of the offenses named in section 2154 we must say that the word public, used
in section 1970, means both public and private, or in other words, that it means nothing, and
that a corporation may be prosecuted for maintaining a nuisance.

The case of City of Valparaiso v. Moffitt, 12 Ind. App. 250, 54 Am. St. 522, 39 N.E. 909, cited
by appellant's counsel, was a civil action against the city for damages resulting from the
pollution by the city of a natural water course. In that case it was held that a municipal
corporation is liable in a civil action for erecting and [*321] maintaining a nuisance, the
same as a natural person. It is true the opinion states that by the statute it is made a public
nuisance to commit certain offenses set out in section 2154, but, as that question was not
involved [***11] in the case, the statement must have been made simply by way of
illustration. But, even if it was held in that case that the offenses enumerated in that section
are public nuisances, it is not held that a corporation indicted for the commission of such
offenses should be punished under that section. That question was in no sense involved in
that case. e

It cannot be said that a person who maintains a place which, by occasioning noxious

exhalations or offensive smells, becomes injurious to the health, comfort, or property of two
individuals, and no more, could be punished for maintaining a public nuisance. And yet such
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a person could be punished under section 2154. Nor could a person who maintains any
obstruction to the full use of property, so as to injure the property of another, be punished
for maintaining a public nuisance. If this act is a nuisance, it is a private nuisance, and the
above act makes it punishable by fine. The legislature has in the past declared certain acts to
be common or public nuisances, and this was done by the express words of the act. See R. S.
1843, pp. 974, 975, 2 Gavin & Hord, p. 461, 2 Davis R. S. 1876 p. 462. And while it is clear
that some of the offenses [***12] named in section 2154 are public nuisances, yet it
cannot be said that the legislature has declared all the offenses set out in that statute to be
public nuisances.

We think it is clear that a corporation could not be punished for committing some of the
offenses named in that section. If a corporation commits any one of the offenses charged in
that section which [*¥322] would be a public nuisance, it may be punished. But the
corporation would be punishable, not for doing a specific act made by statute a criminal
offense for which a punishment is provided, but it would be punishable for maintaining a
public nuisance. The statute has made a corporation criminally liable for three offenses
only, and has fixed the punishment for each. It has not said that a corporation may be
prosecuted for polluting a water course in the manner charged in the affidavit, and a
corporation becomes punishable for such an act only when the acts charged amount to a
public nuisance, and for that a penalty is prescribed. The statute marks out public nuisances
as a crime, just as it has obstructing a highway or a navigable stream. See State v.
Berdetta, 73 Ind. 185, 38 Am. Rep. 117; [***13] State v. Sullivan County Agr. Soc., 14
Ind. App. 369, 42 N.E. 963. [¥*603]

It is argued that such a construction would result in imposing one penalty upon a
corporation, and a greater penalty upon an individual for the same offense. The legislature
declared in 1852 that #M3F"crimes and misdemeanors shall be defined, and punishment
therefor fixed by statutes of this state and not otherwise.”" Section 237, Burns' R. S. 1894, A
crime is the doing of that which a penal code forbids to be done or omitting to do what it
commands. A necessary part of the definition of every crime is the designation of the author
of the offense, upon whom the penalty is to be inflicted. It has been held that the provision
of the civil code that the word "person” shall extend to bodies politic and corporate, does not
apply to the criminal code. State v. President, etc., 23 Ind. 362. So that when a criminal
statute does not expressly apply to corporations it does not create an offense for which a
corporation may be punished. And when a statute designates an act of a corporation
[¥323] as a crime, and prescribes punishment therefor, it creates a criminal
offense [***14] which otherwise would not exist, and which can be committed only by a
corporation. The designation of the corporation enters into the definition of the crime;
just as a county treasurer converting public funds to his own use is guilty of embezzlement,
while a stranger taking the same funds is guilty of a different crime, or an affray is an
offense committed by two or more persons, or a riot is an offense committed by three or
more persons, or profanity is an offense committed by a person over fourteen years of age.
In these instances the designation of the person or persons committing the offense is clearly
a part of the definition of the offense. So that the criminal offense which the statute says
may be committed by a corporation cannot be committed by an individual, for the reason
that one of its essential ingredients is that it be committed by a corporation.

To hold that corporations may be punished under section 2154 makes it necessary to say
that a part only of the section may be held to apply to a certain class of persons and that the
remainder of the section does not apply. If the legislature had not expressly provided a
penalty for a corporation maintaining a public nuisance, [*¥**15] such construction might
have some reason to support it. We see no better reason for saying that a corporation,
prosecuted for an offense which is a public nuisance, should receive the greater punishment
provided in section 2154 instead of the lesser punishment provided in section 2153, than for
saying that an individual who is prosecuted for obstructing a public highway, an act declared
to be a public nuisance, could insist that he should receive the lesser punishment provided in
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" Whether the affidavit [***23] is tested by the definition of a nuisance, as found in the
principles and precedents of the common law, or by the definition found in the statute, it
avers facts which amount to a public nuisance, for which the statute has provided a
punishment. It charges the continuance and maintenance of a public nuisance, to the injury
of part of the citizens of the State, and is good under section 2153, Burns' R. S. 1894, It is
perhaps true that the court could not make the abatement of such [**605] a nuisance a

[*329] part of the judgment of conviction, for the reason that the factory itself is not the
nuisance complained of, but the nuisance consists in the manner in which the factory is
operated. Bloomhuff v. State, 8 Blackf. 205.

The affidavit charges but one offense, and that is that appellant so conducts its trade and
business by discharging offal and refuse into the river that it produces the evil effects
complained of. The people who are alleged to be injuriously affected are those living along
the river and those traveling upon highways which run across the river. It does not appear
that injury resulted to any one living near the factory itself. The factory [***24] itself is not
a nuisance per se, and there are no averments in the affidavit that it is in a public place, or
that people reside near it, or any other circumstances which show that the public was
affected by it. This fact clearly distinguishes the case at bar from the cases of Knopf v. State,
84 Ind. 316, and State v. Weil, 89 Ind. 286. Thus, in the case of Mains v. State, 42 Ind. 327,
13 Am. Rep. 364, the affidavit was held bad for failing to show that the place charged to be a
nuisance was situate in any public place, or near any public street or highway, or that any
person resided near thereto, or was in the habit of passing thereby, and it was held that, as
the place was not a nuisance per se, these facts must be averred.

So, in the case at bar, there is not enough in the affidavit to show that the factory itself is a
nuisance, but the nuisance results only from the manner in which it is operated, and the
particular manner is the pollution of the river with offensive and poisonous substances from
the factory. If all the averments of the affidavit concerning the pollution of the river and the
evil results flowing [***25] therefrom be eliminated, there is not sufficient left to charge an
offense. Herron [*330] v. State, 17 Ind. App. 161, 46 N.E. 540; Henry v. State, 113 Ind.
304, 15 N.E. 593. :

It is not charged that the buildings or place occasioned noxious exhalations and offensive
smells, or became injurious to the health, comfort, or property of individuals, or the public
living near the factory itself, but that appellant in the exercise of the business of paper
making occasioned noisome and offensive smells; and the affidavit then particularizes the
manner in which these offensive smells were occasioned, that is from the pollution of the
river, to the injury of persons living along and near to the river. There was no error in
overruling the motions to quash the affidavit and information.

Other alleged errors are discussed, but we deem it unnecessary to extend this opinion with a
discussion of them, as the questions presented may not arise on another trial. The trial in the
circuit court proceeded throughout on the theory that appellant was prosecuted under section
2154, and subject to the punishment therein provided, and the court so instructed

the [*¥**26] jury. One of the errors assigned is the overruling of appellant's motion for a
new trial, and one of the grounds on which a new trial was asked was that the verdict is
contrary to law. The motion for a new trial should have been sustained. Judgment reversed,
with instructions to sustain appellant's motion for a new trial.
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(Seven Grand Jury members present.)

(The Grand Jury witness enters the

room. )

MR. MCKINNEY: The first thing we're
going to talk about today, I handed you some
statutes that are applicable. There was a
complaint filed with the County Election Board
about an advertisement that was published in a
newspaper before the last election. The Election
Board dealt with part of it. Referred it to my
office. I did the research. Talked to the State
Election Board, and they suggested a grand jury
to examine; that their opinion was that the ad
clearly violated the provisions of the statute,
but I'm going to let you all tell me if you
believe it should be charged as a crime.

I have today subpoenaed Steve Craycraft, who
is our county clerk. He's also a member of the
Election Board as a secretary; is that correct?

THE WITNESS: Yes.

MR. MCKINNEY: The complainant was an
individual named Joe Evans, who is not available

today. So if at the end of the testimony, you

www.smithreporting.net
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want to hear from Joe, we can bring him in next
Friday. That's not a problem.

I have subpoenaed the treasurer for the
group that paid for the ad, and I issued a target
subpoena for the president of the group that paid
for the ad because, technically, under Indiana
law if you're going to charge a group or a
corporation or an organization, you charge the
president.

You've all heard about the corporate
misdeeds and how it's the CEO that always ends up
in trouble under federal law. It works the same
way in Indiana. You go after the head of the
corporation.

His attorney did file what's called a motion
to quash, which means he's assgerting his Fifth
Amendment right not to testify. So after the
first couple of witnesses, we all need to make a
decision whether or not you think his testimony
is important enough to give him immunity. And,
remember, we talked about that in one of our

first meetings. That if we give a target

immunity that come in here, can't use anything

that they say against them. All we're doing that

for is so that we get their side of the story
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basically. But it can't be used against them in
any proceeding unless they change the story
should the case actually go to trial. Okay. All
right. We'll go ahead and get him sworn and
we'll get started.

(The Oath of Grand Jury witness is read

to the witness by the Grand Jury foreman.)
THE WITNESS: So help me God I will.
(The Oath of Grand Jury Witness is

signed by the witness.)

STEVE CRAYCRAFT,
having been duly sworn to tell the
truth, the whole truth, and nothing but
the truth relating to said matter, is
examined and testifies as follows:
QUESTIONS BY MR. MCKINNEY:

Q. Steve, before we get started, how this goes,
typically, I'll ask you a number of questions.
This is just like giving a deposition in that you
need to answer out loud because we're recording
it. The recording devices don't pick up head
nods or shakes and uh-huh and huh-uh is very
difficult. So make sure that if it's a yes or no

gquestion that you answer yes or no.
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Okay.

The other thing, as you heard in the oath, grand
jury proceedings are confidential, so anything
that's testified to or talked about today in the
grand jury room must be kept confidential.

Once I'm done with my questions, if the
grand jurors have any questions, they'll have an
opportunity at the end to make their own
inquiries.

Okay. |

Okay. For the record state your full name.

My name is Steven Craycraft.

And spell your last.

C-R-A-Y-C-R-A-F-T.

Steve, how are you presently employed?

I am the clerk of Circuit Court for Delaware
County.

I know there are a multitude of them, but,
generally, what are your responsibilities as the
clerk?

The main one here is the -- I'm the secretary of
the Election Board by statute, but the clerk's
duties are receiving child support, marriage
licenses, garnishments, judgments. We keep all

court cases in Delaware County. The courts are a

Muncie, Indiana SMITH REPORTING 765-284-7836
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1 court of record so we have all the files dating

2 back for probably 50 or 60 years or more. Plus,
3 we keep -- anything older than that, we keep in

4 microfilm version. But it's just the clerk's

5 office has many duties.

6 You also have some responsibility with regard to
7 each eléction?

8 Right. The clerk is the main oversee person for
9 the election process.

10 All right. Before getting elected to this

11 position, what was your occupation or profession?
12 I worked 25 years at the Sheriff's Department for
13 Delaware County. Retired in June of 2007.

14 I want to take you back to, I don't know,

15 sometime towards the end of December of 2008.

16 Did the -- were you a member of the Election

17 Board at that time?

18 Yes, I was.

19 All right. And did the Board receive a complaint
20 from an individual named Joe Evans with regard to
21 a particular advertisement that ran in the local
22 newspaper?
23 Yes, we did. '

24 (Grand Jury Exhibit(s) 1 marked for

25 identification.)
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QUESTIONS BY MR. MCKINNEY:

Q. I'll show you what's been marked as Exhibit 1 for
the Grand Jury. Do you recognize that document?

A. Yes, I do.

All right. Is that the complaint that was
received from Mr. Evans?

A. Yes, it was.

And what basically were his concerns about this
particular advertisement?

A. That the advertisement had no disclaimer on it
and -- let me look through here. And that they
were not -- this organization was not adhering to
the financial laws as either a PAC or as other
candidates or committees do by submitting
financial reports to the clerk after the election
process. That there was no accountability of how
things were spent or what was being done.

Q. All right. You refer to a PAC, that's a
political action committee?

A, Yes.

And under Indiana law, political action
committees are required to file campaign finance
reports disclosing their financial expenditures
and contributions for the campaign season?

A. Yes, that is right.

Muncie, Indiana SMITH REPORTING 765-284-7836

www.smithreporting.net

4/17/2009
Steve Craycraft




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Grand Jury Investigation

o » 0 P

And as are any candidate or a candidate's
committee, they're also required to file that
same --

Yes, that's right.

-- finance reports; right?

Right.

Now, 1if they fail to file a campaign finance
report, the Election Board has jurisdiction over
addressing that failure; is that correct?

Yes, that's correct.

And you have the authority to assess some
penalties or fines to that candidate's campaign
committee, political action committee, whatever?
Yes, that is correct.

You do not have any authority to charge a
criminal offense?

That i1s correct.

At any time has the Citizens of Delaware County
for Property Tax Repeal filed a campaign
disclosure statement with the Delaware County
Clerk's office?

No, they have not.

All right. Let's go then to -- well, once the
complaint was filed, what was the process that

the Board went through?
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10

A. Once the complaint was filed, I notified the
president of the Election Board and advised them
that we have a complaint. A meeting is set so we
can hear the complaint, and that's what was done.
We heard this complaint at the first of January.
Do you want me to go through what was --

Q. Yes.
Okay. During the first original meeting of
hearing this complaint, the president of this
organization told the Board that he had not had
an opportunity to review the complaint, and he
asked for a continuance, so we gave him ten days,
I believe, to review the complaint.

Q. Who wag that person?

Chris Hiatt. And then after ten days we set a

hearihg ten days later, again, a meeting so we

could -- so we could hear this complaint.

Did he come to that second meeting then?

Yes, he did.

And talk about what happened at that meeting.

>0 » oo

That meeting we went over the complaint with him
and his organization. There were several members
of his organization there. And we were trying to
give them the opportunity to straighten out the

finance part of this complaint. Because a lot of
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11
people they might not understand what the statute
says when it comes to financial disclosure, and
so we were trying to give him the opportunity to
do that. They kept denying that they were wrong
in anything that they did. And so I made the
motion that we send a complaint to your office.

Q. Was there a disagreement as to whether or not the
Citizens of Delaware County for Property Tax
Repeal were a political action committee?

A. Yes.

Q. And they believed they were not?

A. Right.

Q. Under some definition of the statute. What was
the Election Board's position?

A. The Election Board's position was that they were
operating as a PAC.

Q. And why was that?

A, Just the way the statute was written, that some
of the things that they were doing was what a PAC
committee does.

Q. What were they doing that was of interest?

A. Okay. They were doing -- do you want me to go
over what this advertisement was or do you want
me to wait?

Q. Let's talk in generalities then I'll pass around

Muncie, Indiana SMITH REPORTING 765-284-7836
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Steve Craycraft

the advertisement.

Once they bought advertisement at the Muncie
newspaper, no matter what the amount was, I
believe the amount on this was four thousand and
some dollars, but I'll have to look back at the
check. Once they purchased that and a they be
gab supporting candidates through that
advertisement, they were no longer considered a
corporation? They were acting as a PAC committee
and so during -- can I go back a little bit?

Yes.

After our first meeting when we gave them the ten
days continuance, I contacted the attorney for
the State Election Commission, Leslie Barnes.

And because I wanted to let her know exactly what
we were dealing with and what her opinion was
about what she believed was going on. And I was
under the opinion that they were acting as a PAC.
The president of our board was under the opinion
that they were acting as a PAC. I told the
attorney at Indianapolis what was going on and it
was her opinion that they were operating as a
PAC. So that's why when we talked with them at
the second meeting, we were telling them that

they were actually acting as a PAC. Once they

12
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crossed that threshold of just being an
organization, you know, coming to board meetings
and things such as that, and that's what their
organization has done a lot in the past and they
started spending money endorsing candidates and
trying to influence elections and things such as
that, they've crossed that line and they became a
PAC committee instead of just a corporation.
Okay. And that, again, that's a determination
that falls within the jurisdiction of the County
Election Board, and you all have the authority to
impose some penalties and fines if they refuse to
follow the campaign finance laws; is that
correct?
That's right.
All right. ©Now let's talk about the second
portion of the complaint which deals with the
disclaimer that's required. I've handed each of
the -- each of the grand jurors have a copy of
the law that applieg to the disclaimer
requirements.

The issue of whether or not the Citizens of
Delaware County for Property Tax Repeal is a
political action committee or not doesn't change

or doesn't affect the analysis of what must be

13
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QUESTIONS BY MR. MCKINNEY:

Q.

14
contained in their advertisement. So whether
they're an organization, whether they're an
individual, whether they're a political action
committee, however they are defined or however
they define themselves, really doesn't matter.

As I read the law, and you can read the law and
then you can tell me, but with the complaint, did
you also get a copy of the advertisement itself?
Yes, I did.
This is a full page ad that ran in the November
3, 2008, edition of the Star Press?
Yes, it did.

(Grand Jury Exhibit(s) 2 marked for

identification.)

I'll show you what's been marked as Exhibit 2.

Is that a copy of the -- or, actually, an edition
of the Star Press containing this full-page ad
that was at issue?

Yes, it is.

Anywhere on that full page ad did the Election
Board find the disclaimer that was required -- I
can't find my statute.

It's 3-9-3-2.5.

Right. 3-9-3-2.5(B) and (D). If you look at

Muncie, Indiana SMITH REPORTING 765-284-7836
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(B), it says the section applies whenever a
person makes an expenditure for the purpose of
financing communications expressly advocating the
election or defeat of a clearly identified
candidate. First of all, does that ad advocate
for the election or the defeat of clearly
identified candidates?

A. Yes, 1t does.
All right. And, obviously, it was through a
newspaper. And then under Section (D) it
requires this communication or this ad contain a
disclaimer that appears and is presented in a
clear and conspicuous manner to give the reader
or observer adequate notice of the identity of
the persons who paid for, and, when required, who
authorized the communication.

Is there a disclaimer that you located
anywhere on that advertisement that indicates who
actually paid for that ad?

A. No, there's no disclaimer.
You've been involved in a number of political
campaigns over the course of your career;
correct?

A. ‘Yes, that's true.

All right. And whenever your own campaign

Muncie, Indiana SMITH REPORTING 765-284-7836
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16
committee or campaign committee that you were
helping in purchased an ad like that, what type
of disclaimer would be placed on the
advertisement?

A. It usually says -- if it was for me, it would say
paid for by friends of Steve Craycraft. But it's
always a disclaimer that says who actually paid
for that advertisement or paid for fliers or paid
for whatever type of political thing is done.

Q. Now this ad at the top clearly says Citizens of
Delaware County for Property Tax Repeal, but it
doesn't indicate who actually paid for the ad,
does it?

A. No, it does not.

Q. It doesn't say if it was any of the candidates or
their committees who contributed to this, whether
it was actually the CDCPTR that paid for it,
whether it was some individual contributors that
paid for it. It doesn't indicate, does it?

A. No, it does not.

Q. Why is that important? Why is it important that
there is some kind of disclaimer contained within
an advertisement like this?

A. Because the public needs to know who actually is

financing things such as this. That could have

Muncie, Indiana SMITH REPORTING 765-284-7836
www.smithreporting.net



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Grand Jury Investigation

4/17/2009

Steve Craycraft

www.smithreporting.net

17
been paid for by somebody from another state. It
could be paid for by anybody. And during the
election time, people need to know who is
financing candidates, who is financing programs.
It just -- it makes people accountable for what
they're doing.

Q. There's a -- further down in that same section, I
believe it's Subsection (G), if a campaign
committee or a candidate has authorized an
advertisement like this, they have to indicate on
that ad that they authorized it; correct?

A. Yes.

Q. Or that they paid for it, one or the other?

A, Yes, that's correct.

Q. All right. If it was not authorized by a
particular candidate or their committee, it also
must state that; correct?

A. Yes, that 1is correct.

And that goes down -- I guess that's (G) 1, 2 and

3. (G)1 refers to if the candidate or the

committee pays for it. (G)2 pertains to if it's

paid for other persons but authorized by

candidate or their committee. And (G)3 is if the

communication was not authorized by any of the

candidates. There isn't any indication in this
Muncie, Indiana SMITH REPORTING 765-284-7836
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18
ad either if any of these candidates authorized
or did not authorize this advertisement; correct?

A, Yes, that is correct.

Q. Now, do you know if any of the candidates who
were endorsed by the CDCPTR, do you know if any
of them declared in their campaign finance
reports this contribution?

A. No, I do not.

(Grand Jury Exhibit (s) 3 marked for
identification.).

QUESTIONS BY MR. MCKINNEY:

Q. Steve, I'm going to show you what's been marked
as Exhibit 3.

A. Okay.

Q. Do you recognize that document?

Yes, I did. I pulled that up off of the State
website.

Q. You say the "State website," you're talking about
the Indiana Secretary of State?

A. Yes.

Q. And this is the registered information regarding
the Citizens of Delaware County for Property Tax
Repeal; is that correct?

A, Yes, that is. »

(Grand Jury Exhibit(s) 4 and 5 marked
Muncie, Indiana SMITH REPORTING 765-284-7836
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19
for identification.)

QUESTIONS BY MR. MCKINNEY:

Q. Next I'll hand you Exhibits 4 and 5, and ask if
you recognize those two documents?

A. Yes, I do.

And are those documents that were received by the
Election Board that pertained to this particular
adr

A. Yes, it is.

Q. All right. And Grand Jury Exhibit 4, two pages
of invoice for the ad; is that correct?

A. Yes, it is. It's from the Muncie Star Press.

Q. All right. And just for clarification purposes,
the County Election Board has subpoena powers;
correct?

A, Yes, we do.

Q. You're able to subpoena individuals to come in
and testify, and you're able to subpoena
documents to be brought in; correct?

A. Yes, we do. We have that.

Okay. And then Exhibit 5 is a copy of the
cashier's check paying for the ad to the Star
Press?
A. Yes, it is.
MR. MCKINNEY: Take one of each and
Muncie, Indiana SMITH REPORTING 765-284-7836
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pass them down.
Is there anything else, Steve, that the Election
Board had issue with or was concerned about this
case or have we pretty much covered the issues?
I believe we've covered all the issues.

MR. MCKINNEY: Does anybody have any

questions for Mr. Craycraft? Nobody?

QUESTIONS BY A GRAND JUROR:

Q.

I was just wondering when you met with Chris
Hiatt, and you talked about giving them the
opportunity to kind of understand the disclaimer
and so on.

Right.

I'm just curious as to what he said about that,
what his response was.

What we originally talked about was they being a
PAC. We felt like that they were a PAC
committee. And he went through statutes that
covered a corporation. He did not go through
statutes that cover a PAC committee. They are
under the belief, this is what they basically
told our Board, that because they filed as a
nonprofit corporation, they don't follow any of
those statutes that -- they don't have to follow

any of those. But what we told him was is once

20
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you start placing advertisement like was done in
the newspaper, whether it was $50 or $5,000, when
you start influencing elections and trying to
beat candidates and get candidates elected, you
have crossed that line where you're no longer
congidered a corporation. They should have been
filing paperwork as a PAC.

And the reason why the state requires that
is because the public has the right to know who
is financing people's campaigns, who is financing
people's organizations. You know, if you come to
my office now, it's all public record, everything
that we have that concerns campaigns. You can
look at anybody's campaign report. You can look
at mine. You can look at Mr. McKinney's. You
can look at anybody. They're all public record.
And that way the public knows who is helping us
raise funds. Who -- you know, where we are
spending funds at.

But they believe because they're a
corporation they don't have to follow any of
those guidelines. But once they became involved
in the political arena, they stepped past that
boundary, and they are bound by what the State

election law says they have to do after that.

21
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So his response was we don't need to follow that
because we're actually a corporation?

Right. That was his response. He don't have to
follow any of that.

All right. And then another gquestion. I don't
know if it's more for you or not, but I was just
wohdering with that ad clearly saying that
organization endorses the candidates, you can't
assume that they paid for the ad?

No, can't assume that.

Okay.

Because there's a lot of times -- I could buy
advertisement for you if you were running for
office, and you wouldn't expect people to assume
that you paid for it. If I paid for it, I would
have to put my name. It happens a lot with
people who send letters out for candidates and
things such as that. They put on the bottom of
the letter, this is paid for -- postage and
stamps and stuff is paid for by such and such.
Because that -- technically, all that is that we
saw 1in that advertisement is -- just says CDCPTR,
that's -- I don't know how many different people
run that. It doesn't say who actually paid for

that. And so the statute is clear when it comes

22
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23
1 to a disclaimer that it has to say this was paid
2 for by friends of or by this person or by that
3 person.
4 A GRAND JUROR: Okay. Thank you.
5 QUESTIONS BY A GRAND JUROR:
6 Q. Who would have been the one that -- like, would
7 Chris have been the one that laid out that ad --
8 A, I don't know who put the ad together.
9 -- and left that off or would the newspaper --
10 because I know in particular circumstances when
11 those type things -- you advise someone
12 usually -- like, I would think that the newspaper
13 would have advised him, hey, you need to put a
14 disclaimer on the bottom of this if it runs if
15 he's -- this is the first time he's ever done
16 that.
17 A. Yeah.
18 I didn't know if that would be --
19 A. Not necessarily. The newspaper really that's not
20 their position --
21| Q. Right.
22 A. -- to do that. You're coming there to buy
23 advertisement from them, and people do different
24 type advertisement. That's what the newspaper
25 deals with all the time. Now I can look back
Muncie, Indiana SMITH REPORTING 765-284-7836
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24
through my minutes and stuff and see. I know we
asked that question, but I cannot remember what
Mr. Hiatt's response was. I would have to listen
to the tape of that meeting.

Q. I just think sometimes it's a professional
courtesy, you know, if you know something that
needs to be done --

A. Yeah.

Q. -- you would point that out to the customer, but
that's just -- that was just what I --

A. But a lot -- a lot of the people that are
involved in the media don't understand the
election law. I mean this is your election law
book, and it's got so many pages that cover so
many different things from advertisement to how
you can run your campaigns to all kinds of
different things. And we get one every year.
And a .lot of times people, they're just not --
they're not familiar with that at the newspaper
where they can start giving legal advice; you
need to put this on it, this on it. You know,
they don't give me that advice when I run an ad
down there. That's my job to know that. That

when I go down there, I know what goes on my ad.
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Q.

Q.

QUESTIONS BY MR. MCKINNEY:

I'm trying to think of a good example, Steve, of
why it's important to know where the money is
coming from. I suppose --

Well, those election laws are put in place -- and
if you think of the question, let me know.
They're put in place so there's transparency in
the election laws. You know, so people that --
somebody might be out trying to beat you, you
would really like to know who they are and who's
spending the funds and who's -- you know, is this
group raising the money, is this group -- is
somebody doing something else. I mean that's the
guestions that we had as the Election Board. And
that's what the public asks too. They want to
know, you know, who is financing all of this
organization, who's financing those ads. And the

public has the right to know that.

QUESTIONS BY A GRAND JUROR:

SO how detailed do they have to be in the ad?
Just -- like that full page ad, do they just need
to say CDCPTR paid for this ad?

Yes.

That's all they really have to do?

Right, right. And the statute is clear about

25
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Steve Craycraft

? ORI ¢

QUESTIONS BY MR. MCKINNEY:

Q.

26
that.
And they don't have to say who gave them funds --
No.
-- for this organization?
No. That is our -- that will be our decision at
the Election Board meeting dealing with the PAC.
That will be the Election Board's decision. But
the disclaimer decision, it says it's a violation
of state statute if that is not met, if it is not
on there who actually paid for that
advertisement. And it just -- and it doesn't
have to just be advertisement. It can be --
yesterday -- we had a lunch yesterday, and you
put on the bottom of your fliers who paid for
that lunch. You put on the bottom of things who
actually is paying for it. And that way when
somebody reads it, they know who is paying for
your ads or who's paying for the function that

you're having.

Here's an example, and this is just a

hypothetical, but, say, there was an issue on the
ballot to privatize the Bureau of Motor Vehicles.
All right. So we're putting it to a public vote

to decide whether or not we privatize the BMV.

Muncie, Indiana SMITH REPORTING 765-284-7836
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4/17/2009

Steve Craycraft

And there's a company out there that they
specialize in running bureaus of motor vehicles.
And they want to, obviously, support this issue
of privatization. And they're called the
International Bureau of Motor Vehicles. But they
buy an advertisement under the title of Committee
for Good Government. And they run a full page ad
espousing the benefits of privatization of the
BMV. Well, if you know that that ad was actually
paid for by the International Bureau of Motor
Vehicles, you probably are going to read that a
little bit differently than if you know it's paid
for by this Committee for Good Government or
whatever.

And that's what we're talking about. You
really -- you need to understand where the money
comes from or is behind the advertisement, so
that you can decide whether -- you know, whether
or not this is an ad that you want to get behind
Oor a position that you want to get behind. It
makes it -- it can make a difference in your own
personal determination whether or not you're
going to support an issue.

And that's just a wild hypothetical, but

just an illustration of why, even though it seems

27
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4/17/2009

Steve Craycraft

such a minor point, you know, that while they
have their name at the top, they didn't have this
disclaimer that says this ad paid for by. And it
doesn't say whether or not this ad was endorsed
by any of the candidates or was not authorized by
any of the candidates, which is the second side
of the question.
Any more questions?
(No audible response by the Grand
Jury.)
MR. MCKINNEY: Thank you, Steve.
THE WITNESS: Uh-huh. You're welcome.

(The Grand Jury witness leaves the

room. )
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Steve Craycraft

STATE OF INDIANA )
) SS.

COUNTY OF DELAWARE )

I, Mary Beth Schafer, RPR, Notary Public, and
official Grand Jury reporter of Circuit Court No. 3 of
the County of Delaware, State of Indiana, duly
appointed and qualified, do hereby certify that upon
Cause No. 18C03-0811-MC-05, I reported all oral
evidence given and offered, including questions and
answers and all documentary evidence given and offered
before the Grand Jury; that having been requested by
Mark McKinney, Delaware County Prosecutor, to furnish
him with a typewritten transcript of evidence so taken
and noted by me upon the Grand Jury proceedings;

That I reported these proceedings in verbatim
stenographic shorthand and afterwards personally
reduced my shorthand notes into the foregoing
typewritten transcript form, and hereby certify that
it is a true and accurate transcript and contains all
the testimony given and offered as aforesaid on the
17th day of April, 2009.

IN WITNESS WHEREOF, I have hereun;ihift my hand
and affix my notarial seal this ' of

1/3~A__ 2009.

S A

Mary’ Bé{h Schafer, RPR, Notary Public

My Commission  -Expires:
April 11, 2015
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FORMAL COMPLAINT

3-9-3-2.5 This Code Section applies to the CDCPTR as a Political Action Committee. The
newspaper advertisement in the Star Press, (included as Exhibit A) dated 10-31-08 failed to
identify who paid for and authorized the advertisement. The CDCPTR endorsed candidates for

the 2008 general election.

3-9-4-16 The CDCPTR has failed to file a financial report and a statement of organization
required under 1.C. 3-9-1. The CDCPTR has spent money without said money passing through a

treasurer or the committee. There is no accountability as to where this money has come from

and how it was spent or donated.

3-0—4-17 The CDCPTR has not followed any of the election laws and this section allows

the election board to impose penalties including a fine of two times the cost of the contribution,

in this case, the cost of the advertisement.

3-14-1-3 Under this section, the Prosecutor’s Office can charge individual or an
organization with a Class A Misdemeanor, if that individual or organization “circulates or

publishes election material without a statement” in accordance with .C. 3-9-3-2.5.

CDCPTR has violated many sections of the election code and needs to be held to the same
standards of all other groups and organizations. I am requesting the election board to impose

sanctions and for the Delaware County Prosecutor to look into criminal charges against those

responsible.

DEC 1 82008

oG s

Joe Evans : _
CLERK

" EXHIBIT

/
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CDCPTR's
2008

Good ﬁ@%mmm @@gﬁm With You!

BASED UPON OUI! CANDIDATE FORUM THE CDCPTR ENDORSES THE FOLLOWING CANDIDATES:

Indiana House of Representatives Candidates
indiana House of Representatives District 33
Republican , Democrat

" Dav ; Nut mtewaaied n addressing the issues

Bl Davis is the CDCPTR's p Is race, Bill has served the best of the faxpayers of Indlana during his tenure as State
Represantative for District 33 He has vowed to continue his support for the many local and state gavernment reforms yet to be considered on the floor of the
Indlana General A of all of the COCPTR's endorsee’s is thelr ungualified support-of SJR1,'Bill Davis will lead the charge.

nguana Hoase of Representatives District 34

Democrat

*Bewnistler
Not interested in addressing the issuas

Political newcomer, Ted Baksr e8Ms the CDCPTR's endursaman! 1or this seat. Ted brings a fresh perspective and sound understanding of the many Issues
affecting our County and its communitles without the i of special ii Unlike his Ted has vowed never to consider the
canstituents of his District as “unrepraaentable” irrespeciive of their political differences. Ted Baker will be a great Representative for the future of Indlana,

indiana House of Representatives District 38
Republican '

Apdy-Sehemenaur

The CDCPTR finds this race]ust tno closa tu call Jack Lutz's record speaks for itself, Jack has i payer friendly legislation and Is
unguestionable in his suppart of the second reading of SIR1. On the other hand, L.ee Ann Mengelt is a fresh face bdnglng new energy and the abllity to reach
across the alsle on many Important Issues, Lea Ann promises to be very supporllve of taxpayer’s concerns and hae firmly stated ehe will eupport SJR1.

‘Delaware County Commissioners Candadate
District 1
Regubhca Democrat
T A e *Dow-Buniuck

Mot interested in addressing the issues

©Outgoing Commissionar, John Broake, wIII be a tough oct to follow, Brooke's defeat during the Primary Elections was a direct result of & cararulty orchestrated,
salf-serving effort by special interesta that had taken exception to Brooke's

[ friendly p. Therefore, the COCPTR strongly
recommends and endorses Bob Wlison for this seet. Bob understands the needs of lhls County and can make the tough declsions to move It forward,
District 2

Republican Democrat
Tom | ton = “Todd-Denrati
Tom Bennlngton 7

Not interested in addressing the issues
The CDCPTR endorses Tom Bennlngton-in this race. Tom and the CDGPTR have not seen eye-to-aye on everything, but In the long run we feel that
he has effectlvely supported taxpayer friendly efforts and wili continue to do so. The current Commissioners have bsen leaders in the effort to
modernize, consolidate and cut costs, Keeping Tom Bennington in office will lnsure that this very important effort survives.

T De!aware County Council Candidates
g 2 At Large (3 elected)

Demeocrat

*Brad-Bookeut
Not interested in addressing the issues

*Seimea-ting
Not mtere::ted in addressing the issues -

*ovh-Nermyer
Not interested in addressing the issues

Mel Botkin and Jos Russall have hoth been staunci ady of rsform and in the face of the growing costs of County government and a
shrinking tax base. Brad Razor, like Me! and Joe, understands hls pdmaryrssponslblllty lles with the citizens and thelr tax dollars, The CDCPTR belleves their .
combined capabliities of making the tough decisl of external | is the team Delawara County needs for realistic fiscal management.

Delaware County Judicial, Treasurer and Surveyor Candidates

The Judlclal candldatea have always s(eened away from etating posilons and policies during their campaigns. it is the CDCPTR's opinlon that their
dto

ring justice as policles and fiscal decisions regarding our local government renders an andorsement of the
three Clmult Court races imelevant, The same Issues ragarding pollcy 'making and fiscal declsions remain true for the Tremsurer and Surveyor races.
Therefore the CDCPTR Is not specifically endorsing any of |he Judical, 7i or Surveyor did; ut wlll that thare are savaml very
well quallfied individuals to choose from. We urge der the 3 g pa dly positia

* Denotes candidates that were contacted by the CDCPTR by matl, telephone and in person numerous fimes
starting In June, 2008, These candidates did not respond, or in many cases sven acknowledge our invitation to
participate in the Forum and respond to the tough questions that we, the voters and the taxpayers, have a right

to know the answaers to. It is our opinion that if they won't step up and answer to the Inquiries of the public
now, they won't when elected. Therefore, we don’t think that they are deserving of your vole on Election Day.
Kz




Name Searched On:
-PROPERTY TAX (Legal)

Current Information

cntite Legal Name:
CITIZENS OF DELAWARE COUNTY FOR PROPERTY TAX REPEAL, INC.

Entity Address:
1716 N. Wheeling Ave., Muncie, IN 47303

General Entity Information:

Control Number: 2007083100268
Stetus: Active

Entity Type: Non-Profit Domestic Corporatien

Entity Creation Date: 8/31/2007 9:31:49 AM
Entity Date to Expire:
Entity Inactive Date:

This entity is current with Business Entity Report(s).

There are no other names on file for this Entity.

Registered Agent(name, address, city , state , zip):
Christopher N. Hiatt

1716 N. Wheeling Ave.

Muncie , IN 473063

Principals{name, address, city, state, zip ~ when provided)
Christeopher N. Hiatt

Incorporator

1716 N. Wheeling Ave.

Muncie , IN 47303

Christopher N. Hiatt

President '
"1716 N. Wheeling Ave.

Muncie , IN 47303

Transactions:
Date Filed :Effective Date iType _
08,/31,2007 08/31/2007 ;?Articles of Incorporation

Corpeorate Repaorts:
Years Paid
2008

EXHIBIT

Years Due
None
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Additional Services Available: .

Generate an official Certiﬁcate;f‘-ExisteEe—/Authori—zation.
hera is a fee of $20.00 for accessIndiana subscribers and a fee of $21.42 for credit card users.

JExample Certificate
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¢ StarPress

www.thestarpress.com

"~ CURRENT NET AMOUNT DUE 30 DAYS | 60 DAYS OVER 50 DAYS
5,095.76 .ooJ .00 .00
TOTAL AMOUNT DUE - “TERMS OF PAYMENT
5,095.76 DUE NET 20 DUE ON - 12/13/08
"BILLING PERIOD INVOIGE NUMBER ACCOUNT NUMBER
10/27/08 - 11/23/08 0000176462 015246

ADVERTISER/CLIENT NAME

‘PAGE# - BILLED ACCOUNT-NAME AND ADDRESS
1 TAXPAYERS GROUP, TAXPAYERS GROUP,
— Chris Hiatt REMITTANCE -ADDRESS
BILLING DATE 1716 N Wheeling Ave
Muncie, IN 47303
11/24/08 - e, IN 2 The Star Press
P.O. Box 677560
Dallas, TX 75267-7560

0152460000001 764620050957615357

PLEASE DETACH AND RETURN UPPER PORTION WITH YOUR REMITTANCE

THE STAR PRESS p.0.BOX 677560 DALLAS, TEXAS 75267 — 7560

RETAIN FOR YOUR RECORDS

‘DATE | ‘NEWSPAPER ;| DESCRIPTION — OTHER COMMENTS / CHARGES | ‘SAU SIZE  [TIMES-RUN| :GROSS ] ‘NET
" | REFERENCE i] BILLED UNITS] RATE _ JAMOUNT .
10/27 BALANCE FORWARD .00
11/21 C NOT BILLED AS QUOTED 406.80-
10/28 |[STAR PRESS! RETAPROPERTY TAX-P76682 W/CHG il 3X 8.00= 241 00
0000077057 27 .87 664 .08
10/28 THREE COLOR CHARGE PCI 168.0
AD TOTAL 83 08 @‘01{
10/29 |STAR PRESS] RETAPROPERTY TAX-P76682 W/CHG i 3X  8.Q0= 24/[.00
0000077057 27.47 664 .08
10/29 50% REPEAT DISCOUNT 332.04-
10/29. THREE COLOR CHARGE PCI 168.00
AD TOTAL 500.04
10/30 |STAR PRESS| RETAPROPERTY TAX-P76682 W/CHG il 3X 8.Q0= 241.00
0000077057 27.47 664 .08
10/30 50% REPEAT DISCOUNT 332.04-
(CONTEINUED ON NEXT PAGE)
% EXHIBIT
-
g
g
STATEMENT OF ACCOQUNT -AGING OF PAST DUE AMOUNTS
CURRENT NET AMOUNT DUE .30 DAYS 60 DAYS OVER 90 DAYS N TOTAL AMOUNT DUE
5,095.76 .00 .00 /.’L/]z/ag 5,095.76
'l'L/;PI.'/‘TS e ‘?3'ﬁ ﬂ‘? i
: : : : ADVERTISER INFORMATIONY T ™
| INVOICE NUMBER BILLING PERIOD BILLED ACCOUNT # ADVERTISER]CLIENT NAME
. ”
0000176462 10/27/08 - 11/23/08 015246 TAXPAYERS GROUP, 0&95 L/' 7@3 7
- 4

A finance charge of 1.5% per month (18% per annum) ch

n past due balances 60 days or greater.
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L.
’ CURRENT NET AMOUNT DUE 30 DAYS 60 DAYS OVER 50 DAYS
5,095.76 .00 ) .00 .00
i Ge“'”“”y : TOTAL AMOUNT DUE TERMS OF PAYMENT
l he Starpress 5,095.76 DUE NET 20 DUE ON- - 12/13/08
I BILLING PERIOD INVOIGE NUMBER "ACCOUNT NUMBER
10/27/08 - 11/23/08 0000176462 015246
PAGE# BILLED ACCOUNT NAME AND ADDRESS ADVERTISERICLIENT NAME
5 TAXPAYERS GROUP, TAXPAYERS GROUP,
RHONDA ECKERTY -REMITTANCE ADDRESS
BILLING DATE 10200 W RIVER RD
YORKTOWN IN 47396-9369 The Star Press
11/24/08
P.O. Box 677560
Dallas, TX 75267-7560

0152460000001 7b4620050957615357

PLEASE DETACH AND RETURN UPPER PORTION WITH YOUR REMITTANCE

THE STAR PRESS r.0. BOX 677560 DALLAS, TEXAS 75267 - 7560

RETAIN FOR YOUR RECORDS

DATE | 'NEWSPAPER: .DESCRIPTION--bTHER COMMENTS / CHARGES SAUSIZE ([TIMES-RUN| GROSS | :NET
o ‘REFERENCE | L ) o ) | BILLED UNITS| ~ RATE~ AMOUNT
10/30 THREE COLOR CHARGE PCI : 168.00
AD TOTAL 500.04
11/03 {STAR PRESS| RETAFULL PAGE CANDIDATE ENDOR i3 6X 20.40= 120/.00
10000077405 27.47 3,320.40
11/03 THREE COLOR CHARGE 350.00
AD TOTAL 3,670.40
SALESPERSON: ROBINSON
STATEMENT OF ACCOUNT AGING OF PAST DUE AMOUNTS
CURRENT NET-AMOUNT DUE 30 DAYS 60 DAYS OVER 90 DAYS TOTAL AMOUNT DUE
5,085.76 .00 .00 .00 5,095.76
ADVERTISER INFORMATION
INVOICE NUMBER BILLING PERIOD BILLED ACCOUNT # ADVERTISER/CLIENT NAME

0000176462

1Q/27/08 - 11/23/08

015246

TAXPAYERS GROUP,

A finance charge of 1.5% per month (18% per annum) charged on past due balances 60 days or greater.
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Keep this receipt as a record of your purchase.

]

(" i
¥ FOR YOUR PROTECTION SAVE THIS COPY Customer Copy
d CASHIER'S CHECK
, ' 9167100402
indiana 12/12/2008
- . Remitter CDCPTR

i

$ *******'***4’763.72 *k%
( i

PayToThe THE STAR PRESS :
brawer: JPMORGAN CHASE BANK, N.A.

Order Of
" : ~ NON NEGOTIABLE

JERMS
OF THE TRANSACTION. -
LOS THER INFORMATION ABOUT THIS ITEM.

KEEP THIé' COPY FOR YOUR RECORD
0SS ORFOR ANY O
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Grand Jury Investigation

4/17/2009
Ronda Eckerty

STATE OF INDIANA )

COUNTY OF DELAWARE )

18C03-0811-MC-05

IN RE THE MATTER OF THE )
GRAND JURY FOR DELAWARE )
COUNTY CIRCUIT COURT NO. 3 )

RECORD OF GRAND JURY PROCEEDINGS

HELD ON
APRIL 17, 2009

TESTIMONY OF:
RONDA ECKERTY

GRAND JURY CONDUCTED BY:
MARK McKINNEY, PROSECUTING ATTORNEY
MUNCIE, DELAWARE COUNTY, INDIANA

IN THE DELAWARE COUNTY CIRCUIT COURT NO.

Muncie, Indiana SMITH REPORTING
www.smithreporting.net

765-284-7836
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Grand Jury Investigation

4/17/2009

Ronda Eckerty

3
April 17, 2009
9:45 a.m.
(Seven Grand Jury members present.)
(The Grand Jury witness enters the
room. )
(The Oath of Grand Jury witness is read
to the witness by the Grand Jury foreman.)
(The Oath of Grand Jury Witness is
signed by the witness.)
RONDA ECKERTY,
having been duly sworn to tell the
truth, the whole truth, and nothing but
the truth relating to said matter, is
examined and testifies as follows:
MR. MCKINNEY: Ronda, before we get
started, how this will proceed, I'll ask you a
few questions. And then when I'm done, the grand
jurors will also an opportunity to ask you
questions.
THE WITNESS: Okay.
MR. MCKINNEY: They may or may not have
any.
THE WITNESS: Sure. Okay.
MR. MCKINNEY: We're recording, so your
Muncie, Indiana SMITH REPORTING 765-284-7836
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Grand Jury Investigation

Q.

answers need to be out loud and clear. Head
shakes --

THE WITNESS: Okay.

MR. MCKINNEY: -- and uh-huhs don't
work very well, so make sure that you answer out
loud. And then, finally, it is important and the
foreman of the Grand Jury in reading your oath
indicated to you the confidentiality of the
proceedings, that it ig a violation of Indiana
Code if you disclose without a court order
anything that went on in this room.

THE WITNESS: I understand.

MR. MCKINNEY: Okay.

QUESTIONS BY MR. MCKINNEY:

For the record please state your name and spell
it. |

Ronda Eckerty, R-O-N-D-A, E—C—K—E—R-T—Y.

Ronda, what 1s your occupation or profession?

I am self-employed for Seasons Window & Door and
also I have rentals.

Are you currently affiliated with this CDC group?
I am the bookkeeper.

Okay. Do you have an official title or office
with the group?

I did -- I was treasurer.

Muncie, Indiana SMITH REPORTING 765-284-7836
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And for how long were you treasurer?

When it started? I'm not for sure of the month.
It was May, June of last year or so.

Early summer of '087?

I assume. I guess, I didn't know why I was
here -- coming.

That's okay.

So I didn't -- I didn't look at the dates.
That's all right. It's not critical. We're
trying to get some generalities here. So
sometime late spring, early summer?

I would guess.

Of '08? And then for how long were you the
treasurer?

Probably up to December, January of this year.
Okay. So six months, seven months, eight months,
somewhere around there was the length of your
office?

You know, it could have -- I'm trying to think.
I probably -- it might have been eight months
that -- but I'm continuing right now to be
bookkeeper.

Who's the treasurer now then?

You know what, I don't know;

Did they have a regular meeting where they

Muncie, Indiana SMITH REPORTING 765-284-7836
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elected officers?

A. I'm sure they did. T wasn't present.

Q. Were you present when you were elected treasurer?

A, Yes.

Q. All right. And who were the other officers that
were elected at that meeting and what were their
offices?

A. You know, I don't know. I don't know all of
them.

Q. How many offices were there?

Pardon me?

Q. How many other offices are there in the
corporation?

A. Offices? Officers?

Q. Offices and officers, yeah.

A. There's just one group.

Q. Okay. Typically a corporation has a president,
vice president.

A. Right.

Q. Treasurer and maybe a secretary.

A. Right.

Q. Or sometimes those two are combined --

A. Okay.

Q. -- into a secretary/treasurer.

A. Okay.

Muncie, Indiana SMITH REPORTING 765-284-7836
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Q. There are various other titleholders that can be
within the corporation. I'm just trying to get a
basic idea of what the makeup of the corporation
was.

A. Can I consult my attorney out there? I'm not for
sure how to answer that.

Q. Actually you cannot. You're not --

A. I was told I could.

Q. You're not subpoenaed as a target.

A. Okay. Well --

Q. You're not under any suspicion.

A. Okay, I ddn't -- I don't know what you're asking.

Q. The CDCPTR, is that right, Citizens of Delaware
County for Property Tax Repeal?

A. Sure.

Q. It was established as a corporation.

A. Right.

Q. Right?

A, Mm-hmm.

Q. And as a corporation it has to have a
president --

A. Right.

Q. -~ or a CEO?

A. Right.

Q. Did this corporation have a president or CEO?

Muncie, Indiana SMITH REPORTING 765-284-7836
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4/17/2009

Ronda Eckerty

www.smithreporting.net

8

A, Yes.

Q. And was it a president or CEO? Do you know what
the person's title was?

A. No, I don't.

Q. Who filled that position?

A. Chris Hiatt.

Q. Was thére a vice president?

A. I don't know.

Q. There was a treasurer because that was you;
right?

A. Mm-hmm.

THE COURT REPORTER: Say yes or no,

please.

Q. Yes?
Oh. Yes.
And you said you were there when you were
elected? |

A. Yes. I -- yes.

Q. But you don't remember who was elected vice
president?

A. I only went to the first two or three meetings.

Q. I understand, but you were at the meeting --

A, Yes.

Q. -- where the elections were held?

A. Yes.

Muncie, Indiana SMITH REPORTING 765-284-7836
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10

o ¥ o P

And you don't remember who was the vice
president?

No, I don't.

Okay. Were there any other offices or officers
that were elected at that meeting? Was there a
secretary?

I don't know.

Was there a board of directors?

I don't know.

What was your participation at this meeting? I'm
having a little hard time believing that you
can't remember who the officers were when you
yourself are an officer.

All right. I went the first two or three
meetings not knowing a whole lot of the people
that were there. 2And because of my having my own
buginess and have backgrounds (sic) of
bookkeeping, I volunteered that, you know, I
would do this for the group. And so, basically,
you know, you're asking me these names of these
people, and, you know, I don't know. I can't
remember because it's been a year, and I haven't
gone back to the meeting since a year ago, soO --
but just I knew that I was available to put in

the very minimal time, 15, 20 minutes a month to

Muncie, Indiana SMITH REPORTING 765-284-7836
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4/17/2009

Ronda Eckerty

PO 20O 2O 2o p

write a check or two, and so that's how I
volunteered. And then they elected me as
treasurer. So beyond that, you know, I haven't
gone to the meetings or anything.

Do they have regular meetings?

Yes, they do.

Are those meetings -- are there minutes that are
created from those meetings?

Yes.

Who had those?

And that, see, I don't know because I haven't
gone to -- I haven't gone to the meetings, but I
do know that they do have.

At the second or third meeting that you went to,
were there minutes from the previous meetings
that were presented --

Yes.

-- for approval?

Yes.

Who presented those?

Actually back then it was Doug Eckerty.

Is that your husband?

Yes.

Did he also hold an office in this group?

I don't know if it was actually at the time -- I

10
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don't know whether it was actually a corporation
at the time or just a time of -- you know, just a
few people meeting. I'm not for sure.

Q. How many people attended these meetings that you
were at?

A. There were probably ten, eight or ten.

Q. As treasurer and bookkeeper, do you keep records
of contributions that are made to the entity?

A. Yes, I do.

Q. And, obviously, you're responsible for writing
the checks or making the expenditures?

A. I am.

Q. Is there a second signature that's required on
the checks or are you the primary or the only
sole signatory?

A, Chris Hiatt is second, but he's never written a
check. 1I've written them all. Actually I do
everything on line, so I don't have any checks to
write. It's just on line.

Q. Oh, okay. Where does CDCPTR get their operating
funds?

A. Donations.

There's no product that is sold or service that
is provided in return for a fee. It's all

donation run?

Muncie, Indiana SMITH REPORTING 765-284-7836
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Yes.

And when those donations come in, do they come
directly to you or do they go to Chris and then
to you?

Most of the time -- most -- well, most of the
time they come directly to me.

And then you place them in a bank account?
Mm-hmm.

Yes?

Yes. I'm sorry.

What bank does CDCPTR utilize?

Chase.

When you took over as treasurer in May or June,
whenever that was, in '08, was there already an
existing fund balance or was that the start of
the corporation's finances?

That was the start.

There was --

Do I need to get my glasses out?

Maybe.

Okay.

Okay. Exhibit 4, it's two pages and it's an
invoice from the Star Press.

Right.

For an advertisement?

12
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Right.

One of those invoices has your name and address
on it.

Uh-huh.

And one has Chris Hiatt's name and address?
Okay. Uh-huh. Yes.

Is that for one advertisement that the group
purchased from the Star Press?

When was this? Are you asking me if it was one
run?

Yes.

Well, it looks like to me that it ran on 10-28,
29 and 30.

Okay. Take a look at the second page as well.
Yeah, I'm -- and 11-3.

The ads that ran on 10-28, 10-29 and 10-30, those
were -- well, they're for much smaller amounts
than the one on 11-3; correct?

Right.

So I would assume that those were smaller
advertisements?

You know what, I -- not knowing what I was coming
in here for, I assume so. Without me looking at
my records, I can't remember what advertisement

this actually was for.

13
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Q. But the one dated 11-3 next to it refers to a
full page?

A. It says full page.

Candidate endorsement; correct?

A, That's -- yeah, that's what it says. But I don't
know.

Q. I'll show you Exhibit 2. Do you recognize that
advertisement?

A. You know what, I don't read the paper so this
is -- but I -- yes.

Q. All right. Have you seen that before? Have you
seen that ad before?

A. No. I haven't.

Do you know who created that ad for Citizens of
Delaware County for Property Tax Repeal?

A, No, I don't.

Were you at any of the meetings when these
endorsements were discussed?

A. No.

Other than Chris Hiatt, who do you think we
should hear from that might be able to clear some
of these questions up?

A. Well, I would assume that Chris Hiatt probably
knows the answer of who created this. I -- I
don't because, like I said, I only went to the

Muncie, Indiana SMITH REPORTING 765-284-7836
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first couple of meetings.

Q. Listen to my gquestion.

A. Okay.

Q. And answer my qguestion.

A. Okay.

Q. Who should we hear from other than Chris Hiatt
that can give us answers to these questions?

A. Probably anybody that goes to the meetings on the
Board.

Q. And who would that be?

A. I'm not for sure.

Q. You don't know any of them?

A. Well, Scott -- Scott Alexander; I know him. My
husband might know. I'm trying to think. I know
at the time Sam -- Sam Pierce and -- used to go
to the meetings. Don't know if he still does.
Attorney -- any other time I'd be able to --
let's see. Pete Drumm, I don't know if he still
goes, but he was there, and then the other
gentlemen I'm not for sure who they are.

Q. Were there any other females that were involved
in the group?

A. I was the only -- well, like I said, I only went
the first two meetings, so, no, I was probably
the only female.

Muncie, Indiana SMITH REPORTING 765-284-7836

www.smithreporting.net




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Grand Jury Investigation

4/17/2009

Ronda Eckerty

16

Q. Did you have any involvement in the articles of
incorporation or any other corporate documents
that were submitted to the Indiana Supreme Court
or the Indiana Secretary of State?

A. No.

Q. All right. So really all you've done is collect
and deposit the money and write the checks?

A. Exactly. I mean 15 minutes a month is -- is it.

Q. And you don't have to go to a meeting to do that?

A No.

Q. Who tells you who to write checks to?

A. The Board. Actually the bills come to me. You
know, like the newspaper would come to me. You
know, I would call Chris and ask him, you know,
if this is, you know, the right amount and what's
supposed to be done, and, yes -- and he said yes.

Q. When you say the Board, it's Chris Hiatt that you
check with?

A. Yes.

Is there anybody else that you have ever
consulted with on whether or not to pay an
invoice or a bill?

A. Oh. Tom Parker.

Tom Parker?
Yeah, he's one that was there.
Muncie, Indiana SMITH REPORTING 765-284-7836
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Q. Did you ever consult with Tom Parker on what
bills to pay?

A. I think one time a long time ago.

Q. Other than Chris Hiatt and Tom Parker, anybody
else that you ever talked to?

A. No, because usually the bills come directly to
me.

Q. Well, I understand that, but are you authorized
to simply pay those bills without any direction
from anybody?

A, There's not that many bills to pay.

Q. Okay.

A. I mean, you know.

Q. Well, that brings up a good question. How many
bills, what kind of expenses do you have on a
monthly basis?

A. A cell phone bill, $54 on a regular -- yeah. I
mean, you know, unless we rented a building or
something for -- yeah, it's -- you know, probably
no more than two bills, you know, a month. Very
little.

Q. Who carries the cell phone?

Chris Hiatt.

Q. The contributions that you receive, are those

mainly from these individuals who attend the
Muncie, Indiana SMITH REPORTING 765-284-7836
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meetings; Scott Alexander, Doug Eckerty, Sam
Pierce, Pete Drumm, Tom Parker, Chris Hiatt, or
do they come from other areas as well?

A, Some other. Them, plus some others.

Q. And do you maintain a record of donors?

A. Yes, I do.

Q. Have those records ever been filed with the
Delaware County Clerk's office?

A. Not that I know of.

Have you ever filed a campaign finance report
with the Delaware County Clerk's office?

A. I haven't.

Q. Do you know if one has ever been filed?

A, I don't know.

Q. As treasurer and then later bookkeeper, would you
think that that would be your responsibility? If
that was required of the group, would that be --
would that fall on your shoulders to create that
campaign finance report?

A, I don't -- I don't know.

Q. Have you ever seen any bylaws for the
organization?

A, I haven't.

Do you know if there are any?
A. I don't know. Sorry.
\
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MR. MCKINNEY: I don't think I have any
more questions. Anybody?

(No audible response from the Grand

Jury.)

MR. MCKINNEY: Thank you, Ronda.

(The Grand Jury witness leaves the

room. )

THE GRAND JURY FOREMAN: Hey, Mark, T
do know Chris Hiatt pretty well, so I just want
to make that clear. I mean it's not going to
influence me one way or another. I just want you
to know.

MR. MCKINNEY: That was my next
question. Do you think that would affect your
ability to make a decision in this scenario?

THE GRAND JURY FOREMAN: No, I just do
all his -- I do a lbt of work for him.

MR. MCKINNEY: In what capacity?

THE GRAND JURY FOREMAN: Sign company.

MR. MCKINNEY: Oh. Okay.

THE GRAND JURY FOREMAN: Then he does
our invoices, stuff like that, some of our
printed stuff.

THE COURT REPORTER: Are we Off now,
Mark?
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MR. MCKINNEY: Yes.
(A discussion is held off the record.)
(Mr. McKinney and the court reporter
leave the room. The Grand Jury begins
deliberations at 10:10 a.m.)

(The Grand Jury concludes deliberations
at 10:50 a.m.)

MR. MCKINNEY: I've prepared an
indictment for violation of Indiana election law
under the two statutes that you've got, 3-9-3-2.5
and 3-14-1-3, a Class A misdemeanor, reads as
follows: "Be it remembered that the Delaware
County Grand Jury upon their oath or affirmation
do present that on or about the 3rd day of
November 2008 in Delaware County, State of
Indiana, Chris Hiatt, president of the Citizens
of Delaware County for Property Tax Repeal, did
knowingly make an expenditure for purpose of
financing communications expressly advocating the
election or defeat of a clearly identified
candidate through a newspaper without the
required disclaimer and without noting whether
the candidates had authorized the communication
contrary to the form of the statutes, the ones I

just cited, and against the peace and dignity of

20
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the State of Indiana.

Then it indicates a True Bill. There's a
signature line for the foreperson and then the
other five grand jurors, and then me authorizing
it.

The green one has Mr. Hiatt's date of birth
and Social - Security number and then I have the
ones on white paper have his Social Security and
date of birth basically X'd out so that those are
the ones that go into the public record, and the
green one remains confidential in the Court's
record. That's why they have us put it on green
paper. So I need you to sign both of them.

(Proceedings concluded.)
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STATE OF INDIANA )
) SS.
COUNTY OF DELAWARE )

I, Mary Beth Schafer, RPR, Notary Public, and
official Grand Jury reporter of Circuit Court No. 3 of
the County of Delaware, State of Indiana, duly .
appointed and qualified, do hereby certify that upon
Cause No. 18C03-0811-MC-05, I reported all oral
evidence given and offered, including questions and
answers and all documentary evidence given and offered
before the Grand Jury; that having been requested by
Mark McKinney, Delaware County Prosecutor, to furnish
him with a typewritten transcript of evidence so taken
and noted by me upon the Grand Jury proceedings;

That I reported these proceedings in verbatim
stenographic shorthand and afterwards personally
reduced my shorthand notes into the foregoing
typewritten transcript form, and hereby certify that
it is a true and accurate transcript and contains all
the testimony given and offered as aforesaid on the
17th day of April, 2009.

IN WITNESS WHEREOF, I have hereunto set my hand

and affixed my otarial seal this of
2009.

ﬂ?/@/g

Mary Béth/Schafer, RPR, Notary Public

My Commission Expires:
April 11, 2015
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‘Good Government Begins
BASED UPON OUR CANDIDATE FORUM THE CDCPTR ENDORSES THE FOLLOWING CANDIDATES:
Indiana House of Representatives Candidates
indiana House of Representatives District 33
Republican - = Democrat v
o " Not interested In addressing the issues
Bill Davis ia the CDCPTR's plek In this race, Biil has i ly served the bast infy of the taxpayers of Indiana during his tenure as State
¥ Representative for Dlslrkitlaa. Ha hu's vowed to continue his'support for

the many local and state govenment reforms yet to be considared on the floar of the
Indiana General A A quirergent of all of the CDCPTR's endorses's Is thelr unqualifled support-of SJR1. 'Bill Davis will lead the charge.

ingiana House of Representatives District 34
Democrat

*Bennis-Tyler
- Not interested in addressing the issues

Political newcomsr, Ted Baker eams the CDCPTR's endorsement for this seat. Ted brings a fresh porspactive and sound understanding of the many issues
affocting our County and s communitles without the inhibiting infl ! nl , Ted hae vowaed never to consider the

g of special 8
constituents of his District as “unrepresentable” irrespective of thalr political differences, Ted Baker will be a great Reprosentativa for tha future of Indiana.

Indiana House of Representatives District 35
,

~Lee Ann Mengelt =

The CDGFTﬁ finds this race just too close to call, Jack Lutz's

racord spaaks for ltaelf, Jack has routi ly 5upp: taxpayer frigndly lagisk andis
unquestlonable in his support of the second reading of SJR1, On the other hand, Lee Ann Mongelt Is a fresh face bringing newenergy and the ability to reach
across the alsle-on many important Issuss, Lee Ann promlsss 1o be very supportive of taxp, yer's and has firmly stated she will support SJR1,

elaware-County Commissioners Candid
District 1 o
Democrat

*Den-Dunpusk :

. , Not interested in addressing the issues -
Qutgolng Commisslaner, John Brooke, will be a tough act to follow. Braoke's defeat during the Primary Elections was a direct result of a carefully orchestrated,
self-serving effort by spaclal | that had taken to Brooke's p lendly lead Therefors, the COCPTR strongly

, y i p. re,
recommenids and endorses Bob Wilson for this seal. Bob understands the needs of this County and can make the tough decisions to move It forward,

. District 2
' , - Democrat
< Tom Bennington = *Todg-Bonatl

ates

Republican

: &r-is % S
. k o Not interested in addressing the issues
The COCPTR endorsss Tom Bennington-in ths race, Tom and the CDGPT)

R have not aeen eye-to-eye on everything, but In the long run we feel that
he has sffactively supported taxpayer frisndly efforte and wili continue to do so. The current Commissioners have been leaders In the sffort to
modernize; consolidate and cut costs, Keeping Tom Bennlngton in office wiil ineure that this very important effart survives.

o) Delaware County Council Candidates
g 2 At Large (3 elected)
e

Democrat

*Brad-Boskout
Not interested in addressing the issues
< *James-ing
Not interested in addressing the Issues

* f-Nemyer
, O S - Not interested in addressing the issues
Mel Botkln and Joe Russel have both baen slaunchi advocates of. continued:ref

form and efficlency In tha face of the-growing costs of County govemument and a
shrinking tax base. Brad Razor, like Ml and Jos, his primary resy sibllity lies with the citizens and thelr tax dollars, The CDCPTR bellaves thelr .
combineéd capabliities of making the tough decislons independent of extemnal Influences, Is the team Delaware County needs for realistic flscal management.

Delaware County Judicial Treasurer and Survevor Candi

The Judiclal canglidates have aiways stesred away from stating positions and
positions of ad) ing Justice as J to dictating policies and flacel d g ou rendsts an end t of the
threa Clrcult Caurt races imelevant, The same lssues. regarding policy making and flscal declslons remaln true for the Treasurer and Surveyor races,
Therefore the CDCPTR Ia not specifically endorsing any of the Judicig), Treasurer or Surveyor il but will ach ge that the several very

waell quallfied individuals to choosa from. W ofers to eunbissed character.an g sofe g g

* Denotes candidates that were contacted by the CDCPTR by mail, telephone and In person numerous times
starting.in June, 2008, These candidates did not respond, or In many cases aven acknowledge our invitation to
rarticipate’in tha Forum and respond to the-tough questions that we, the voters and the ta ayers, hiave a right

to know the answers to. Itis our opinion that If they won't step up and answer to the Inguiries of the public
‘now, they won’t when elected. Therefore, we don't think that they are deserving of your vote on Election Day,
& ¢ °1) O ,

policies during l!'wlr campalgns. It Is the CDCPTR's oplnion that thelr
sl di r local govorr i

[ge
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v ~CURRENT NET AMOUNT DUE 30 DAYS 50 DAYS GVER 90 DAYS
T e 5,095.76 .00 , .00 .00
- Getit. Daily. TOTAL AMOUNTDUE S TERMS OF PAYMENT
l K[’]e Starpress 5,095.76 DUE NET 20 DUE ON - 12/13/08
BILLING PERIOD ' INVOICE NUMBER | ACCOUNT NUMBER
www.thestarpress.com
10/27/08 - 11/23/08 0000176462 015246
PAGE#__- BILLED AGCOUNT NAME AND ADDRESS ADVERTISER/ICLIENT NAME
1 TAXPAYERS GROUP, TAXPAYERS GROUP,
_ Chris Hiatt . REMITTANGE ADDRESS
BILLING DATE 1716 N Wheeling Ave ‘
Muncie, IN 47303 | The Star Press
11/24/08 - o : : ;
P.O. Box 677560
Dallas, TX 75267-7560

015246000000276b4L20050957625357

PLEASE DETACH AND RETURN UPPER PORTION WITH YOUR REMITTANCE

THE STAR PRESS p.o.BOX 677560 DALLAS, TEXAS 75267 — 7560 RETAIN FOR YOUR RECORDS

‘DATE [ -NEWSPAPER ;| -DESCRIPTION — OTHER COMMENTS / CHARGES | 'SAU SIZE IMES'-RUN[_-GROSS _| ‘NET
"I REFERENCE i] IBILLED UNITS| RATE AMOUNT . i
10/27 ‘ BALANCE FORWARD .00
11/21 C NOT BILLED AS QUOTED 406.80-
10/28 |STAR PRESS| RETAPROPERTY TAX-P76682 W/CHG 1 3X 8.(40= 241.00
"loooo0077057 27.47 664 .08
10/28 THREE COLOR CHARGE PCI 168.0
AD TOTAL 808 | S0 .04
' f
10/29 |STAR PRESS| RETAPROPERTY TAX-P76682 W/CHG i} 3X 8.40= 24[.00
0000077057 27.87 664 .08
10/29 50% REPEAT DISCOUNT 332.04-
10/29, THREE COLOR CHARGE PCI : 168.00
AD TOTAL 500 .04
10/30 |STAR PRESS| RETAPROPERTY TAX-P76682 W/CHG il 3X 8.(40= 241.00
0000077057 27.487 664 .08
10/30 50% REPEAT DISCOUNT 332.04-
(CONTINUED ON NEXT PAGE)
EXHIBIT -
STATEMENT OF ACCOUNT AGING OF PAST DUE AMOUNTS
CURRENT.NET AMOUNT DUE] . .30 DAYS 50 DAYS OVER 90 DAYS : TOTAL AMOUNT DUE
/ '77/, 2/0 g 5,095.76

5,085.76 .00 .00
'l‘llal/"f e ‘335 09 i
B - : - - L : ADVERTISER INFORMATIONYT ™~ 7 ™~ T e ——c——
| INVOICE NUMBER | - ~ BILLING PERIOD BILLED ACCOUNT # ADVERTISERICLIENT NAME

015246 TAXPAYERS GROUP, 0d?= % 7@3 7*‘L

0000176462 10/27/08 - 11/23/08
-
A finance charge of 1.5% per month (18% per annum) ch n past due balances 60 days or greater.
~ Bt s F D D s oon . S A
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1C 3-14-1-3
Circulation or publication of anonymous campaign material
Sec. 3. An individual, an organization, or a committee that circulates or publishes material in an election
without the statement required under IC 3-9-3-2.5 commits a Class A misdemeanor.
As added by P.L.5-1986, SEC.10. Amended by P.L.10-1988, SEC.206; P.L.5-1989, SEC.71; P.L.3-1997,

SEC.400.

IC 3-14-1-4
Repealed
(Repealed by P.L.3-1997, SEC.475.)

IC 3-14-1-5
Repealed
(Repealed by P.L.5-1989, SEC.120.)

IC 3-14-1-6
Solicitation, challenge, or performance of election function by state police department employee, police
officer, or firefighter
Sec. 6. (a) A state police department employee or a police officer or firefighter (including a special duty,

auxiliary, or volunteer police officer or firefighter) of a political subdivision who recklessly:

(1) solicits votes or campaign funds;

(2) challenges voters; or

(3) performs any other election related function;
while wearing any identifying insignia or article of clothing that is part of an official uniform or while on duty
commits a Class A misdemeanor.

(b) This section does not prohibit any of the following:

(1) A state police department civilian employee from voting while on duty.

(2) A police officer or firefighter from voting while wearing any part of an official uniform or while on
duty.

(3) An individual described in subsection (a) from consenting to a photograph (or other visual depiction) of
the individual wearing any part of the individual's official uniform appearing in an advertisement in support of a
candidate or political party.

(4) An individual from serving as a pollbook holder under IC 3-6-6-36.

(5) A police officer wearing any identifying insignia or article of clothing that is part of an official uniform
or while on duty from serving as an absentee ballot courier appointed under IC 3-11.5-4-22.
As added by P.L.5-1986, SEC.10. Amended by P.L.16-1987, SEC.1; P.L.12-1989, SEC.1; P.L.3-1997, SEC.401;
P.L176-1999, SEC.117.

IC 3-14-1-7
Collection, receipt, or disbursement of money or property by committee without appointment of
treasurer

Sec. 7. A committee subject to IC 3-9 or any of its members that recklessly collects, receives, keeps, or
disburses money or other property to promote any activity to which IC 3-9 applies without appointing and
maintaining a treasurer as required by IC 3-9-1 commits a Class B misdemeanor.
As added by P.L.5-1986, SEC.10.

IC 3-14-1-8
Repealed
(Repealed by P.L.3-1995, SEC.157.) .
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Title 35 Criminal Law and Procedure
Article 41 Crimes -- General Substantive Provisions -
Chapter 2 Basis of Liability

Burns Ind. Code Ann. § 35-41-2-3 (2010)

Legislative Alert:
LEXSEE 2010 Ind. ALS 106 -- See section 14.

35-41-2-3. Liability of a corporation, limited Ilablllty company,
partnership or unincorporated association.

(a) A corporation, limited liability company, partnership, or
unincorporated association may be prosecuted for any offense; it may
be convicted of an offense only if it is proved that the offense was
committed by its agent acting within the scope of his authority.

(b) Recovery of a fine, costs, or forfeiture from a corporation, limited
liability company, partnership, or unincorporated association is limited
to the property of the corporation, limited liability company,
partnership, or unincorporated association.

HISTORY: IC 35-42-3-2, as added by Acts 1976, P.L.148, § 2; 1977,
P.L.340, § 34; 1978, P.L.144, § 4; P.L..8-1993, § 510.
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IC 3-9-3

Chapter 3. Campaign Expenses

IC 3-9-3-1
Application of chapter; certain exception for political party offices
Sec. 1. (a) Except as provided in subsections (b) and (c), this chapter applies to candidates in all elections

‘and caucuses and to the following types of committees:

(1) Candidate's committees.

(2) Regular party committees.

(3) Political action committees.

(4) An auxiliary party organization.

(5) A legislative caucus committee.
(b) Section 4 of this chapter does not apply to candidates for federal office.
(c) Section 2.5 of this chapter does not apply to candidates for the following:

(1) Precinct committeeman.

(2) State convention delegate.
As added by P.L.5-1986, SEC.5. Amended by P.L.3-1987, SEC.145; P.L.4-1991, SEC.47; P.L.3-1993, SEC.86,

P.L.3-1995, SEC.69; P.L.3-1997, SEC.182; P.L.66-2003, SEC.20.

1C 3-9-3-2
Repealed
(Repealed by P.L.3-1997, SEC.475.)

IC 3-9-3-2.5
Communications regarding clearly identified candidates; soliciting contributions
Sec. 2.5. (a) This section does not apply to any of the following:

(1) A communication relating to an election to a federal office.

(2) A communication relating to the outcome of a public question.

(3) A communication described by this section in a medium regulated by federal law to the extent that
federal law regulates the appearance, content, or placement of the communication in the medium.

(4) Bumper stickers, pins, buttons, pens, and similar small items upon which the disclaimer required by
this section cannot be conveniently printed.

(5) Skywriting, water towers, wearing apparel, or other means of displaying an advertisement on which the
inclusion of a disclaimer would be impracticable.

(6) Checks, receipts, and similar items of minimal value that do not contain a political message and are
used for purely administrative purposes.

(7) A communication by a political action committee organized and controlled by a corporation soliciting
contributions to the political action committee by the stockholders, executives, or employees of the corporation
and the families of those individuals.

(8) A communication by a political action committee organized and controlled by a labor organization
soliciting contributions to the political action committee by the members or executive personnel of the labor
organization and the families of those individuals.

(9) A direct mailing of one hundred (100) or less substantially similar pieces of mail.

(b) This section applies whenever a person:

(1) makes an expenditure for the purpose of financing communications expressly advocating the election
or defeat of a clearly identified candidate; or

(2) solicits a contribution;
through a newspaper, a magazine, an outdoor advertising facility, a poster, a yard sign, a direct mailing, or any
other type of general public political advertising.

(¢) For purposes of this section, a candidate is clearly identified if any of the following apply:
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(1) The name of the candidate involved appears.

(2) A photograph or drawing of the candidate appears.

(3) The identity of the candidate is apparent by unambiguous reference.

(d) A communication described in subsection (b) must contain a disclaimer that appears and is presented in a
clear and conspicuous manner to give the reader or observer adequate notice of the identity of persons who paid
for and, when required, who authorized the communication. A disclaimer does not comply with this section if
the disclaimer is difficult to read or if the placement of the disclaimer is easily overlooked.:./

(e) A communication that would require a disclaimer if distributed separately must contain the required
disclaimer if included in a package of materials.

() This subsection does not apply to a communication, such as a billboard, that contains only a front face.
The disclaimer need not appear on the front or cover page of the communication if the disclaimer appears
within the communication.

(g) Except as provided in subsection (h), a communication described in subsection (b) must satisfy one (1) of
the following:

(1) If the communication is paid for and authorized by:

(A) a candidate;
(B) an authorized political committee of a candidate; or
(C) the committee's agents;

the communication must clearly state that the communication has been paid for by the authorized political
committee.

(2) If the communication is paid for by other persons but authorized by:

(A) a candidate;

(B) an authorized political committee of a candidate; or

(C) the committee's agents;
the communication must clearly state that the communication is paid for by the other persons and authorized by
the authorized political committee.

(3) If the communication is not authorized by:

(A) a candidate;
(B) an authorized political committee of a candidate; or
(C) the commiittee's agents;

the communication must clearly state the name of the person who paid for the communication and state
that the communication is not authorized by any candidate or candidate's committee.

(4) If the communication is a solicitation directed to the general public on behalf of a political committee
that is not a candidate's committee, the solicitation must clearly state the full name of the person who paid for
the communication.

(h) A communication by a regular party committee consisting of:

(1) a printed slate card, a sample ballot, or other printed listing of three (3) or more candidates for public
office at an election; ‘

(2) campaign materials such as handbills, brochures, posters, party tabloids or newsletters, and yard signs
distributed by volunteers and used by the regular party committee in connection with volunteer activities on
behalf of any nominee of the party; or

(3) materials distributed by volunteers as part of the regular party's voter registration or get-out-the-vote
efforts; ‘ :
must clearly state the name of the person who paid for the communication but is not required to state that the

communication is authorized by any candidate or committee.
As added by P.L.3-1997, SEC.183. Amended by P.L.38-1999, SEC.31; P.L.176-1999, SEC.42.

1C 3-9-3-3
Repealed
(Repealed by P.L.3-1997, SEC.475.)





